IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

THE BRICKMAN GROUP, LTD., . JULY TERM, 2000
Plaintiff - No. 0909
V. . Commerce Program

CGU INSURANCE COMPANY,

Defendant . Control No. 050665

OPINION

Presently beforethiscourt istheMotion for Leaveto Amend the Complaint (“Motion™) of plaintiff,
the Brickman Group, Ltd. (“Brickman™), and defendant CGU Insurance Company (“CGU”)’ s opposition
thereto. Inits Motion, Brickman seeksto reassert claims for breach of fiduciary duty and bad faith
pursuant to Pa.C.S.A. § 8371, to add anew claim for fraud, and to amplify and update its breach of
contract dlegations and the facts underlying itsclaim(s). CGU does not oppose the amendment to update
the breach of contract allegations, but does oppose any amendment to reassert claims for breach of
fiduciary duty, bad faith or set forth anew claim for fraud, on the grounds that any amendment isagainst
apositiverule of law.

Thiscourt agreesthat no amendment should be permitted to allow claimsfor breach of fiduciary
duty, bad faith or fraud since these claims cannot survive demurrer on the facts alleged. However,
amendment is permitted to update and amplify the breach of contract allegations. Therefore, for the
reasons set forth in this Opinion, the Motion is granted in part and denied in part

PROCEDURAL BACKGROUND

OnJuly 10, 2000, Brickman filed itsoriginal complaint against CGU. CGU filed it first set of



preliminary objections on August 2, 2000. Then, on August 23, 2000, Brickman filed itsfirst amended
complaint, setting forth countsfor breach of contract (Counts| [specific performance] and Il [monetary
damages], breach of fiduciary duty (Count I11) and bad faith insurance practicesin violation of 42
Pa.C.S.A. 88371 (Count 1V). CGU filed preliminary objections to this complaint on September 12,
2000, asserting ademurrer to each count and demurring to the prayer for attorney fees. On January 8,
2001, thiscourt issued an Order and contemporaneous Opinion, sustaining the objectionsto Countsl 11
and IV, sustaining the demand for attorney fees, and overruling the objections to Counts | and 11.*

Brickman filed itsMotion to Amend its Complaint on May 11, 2001, lessthan thirty (30) daysfrom
theend of thethird extension of thediscovery period.? Brickman maintainsthat it bringsthis Motion based,
in part, on newly-discovered facts. See Motion, 1 7-10. CGU filed its response on June 11, 2001.
Brickman filed areply on June 19, 2001 and a supplemental reply on July 19, 2001.

DISCUSSION

Rule 1033 of the PennsylvaniaRulesof Civil Procedure[Pa.R.C.P.] permitsaparty toamend his

complaint either by filed consent of the adverse party or by leave of court. Therule also providesthat

“[t]he amended pleading may aver transactions or occurrences which have happened before or after the

!See The Brickman Group, Ltd. v. CGU Insurance Co., July 2000, No. 909 (C.P. Phila. Jan.
8, 2001)(Herron, J.), available at http:\\courts.phila.gov\cptcvcomp.htm.

“The discovery period was scheduled to end on June 6, 2001 other than the extension of time
to take certain additional depositions. See Order of May 16, 2001. The deadline for filing pre-trial
motions was set for July 2, 2001. Thetria in this case is scheduled for December 3, 2001. Both
parties requested a scheduling conference to address the effect of plaintiff’s present motion on the case.
Since this court is denying the Motion insofar as it seeksto add new causes of action and since
plaintiff’s counsel represented to this court that it will promptly produce all documents related to
Brickman’ s securing a replacement insurance program, this court does not believe that an extension of
the discovery deadline is presently necessary.



filing of the original pleading, even though they giveriseto anew cause of action or defense” and also
allowsamendment “to conform the pleading to the evidence offered or admitted.” PaR.C.P. 1033. The

trial court hasbroad discretion in determining whether to alow amendment. Capobianchi v. BIC Corp.,

446 Pa.Super. 130, 134, 666 A.2d 344, 346 (1995). “ Amendmentsareto beliberally permitted except
where surprise or prejudiceto the other party will result, or where the amendment isagaingt apogtiverule

of law.” Burger v. Borough of Ingram, 697 A.2d 1037, 1041 (Pa.Commw.Ct. 1997)(citation omitted).

See also, Roach v. Port Authority of Allegheny County, 380 Pa.Super. 28, 30, 550 A.2d 1346, 1347

(1988)(“theright to amend the pleadings should not be withhel d where some reasonable possibility exists
that the amendment can be accomplished successfully.”)(citations omitted).
Notwithstanding thisliberal amendment policy, acourt isnot required to alow amendment of a

pleading if aparty will beunableto stateaclamonwhichrelief could begranted. Werner v. Zazyczny,

545 Pa. 570, 583, 681 A.2d 1331, 1338 (1996). “[L]eaveto amend will be withheld where the initia
pleadingsreved that the primafacie e ements of the claim cannot be established and that the complaint's
defectsare so substantia that amendment isnot likely to curethem.” Roach, id. at 30, 550 A.2d at 1348.

Seealso, Behrend v. Yellow Cab Company, 441 Pa. 105, 110, 271 A.2d 241, 243 (1970)(“liberdity

of pleading does not encompass aduty in the courtsto allow successive amendmentswhen theinitia
pleadingindicatesthat the claim asserted cannot be established.”). Further, amendment to add anew cause
of actionisnot permitted after the statute of limitationshasrun, unlessthe proposed amendment does not
change the cause of action but merely amplifies that which has already been averred. See, eq.,

Shenandoah Borough v. Philadel phia, 367 Pa. 180, 189-92, 39 A.2d 433, 437 (1951)(denying leaveto

add anegligence cause of action after expiration of the satute of limitations); Burger, 697 A.2d at 1041-42



(denying leaveto amend to bring claimsfor civil rightsviolationsunder 42 U.S.C.A. 81983); New Y ork

State Electric & Gas Corp. v. Westinghouse Electric Corp., 387 Pa.Super. 537, 555, 564 A.2d 919, 928

91989)(denying leave to add afraud cause of action and new facts to support it after the statute of
limitations had expired).

Applying this standard to the present case, this court finds that Brickman’ s proposed amendments
do not cure the defects asto the clamsfor breach of fiduciary duty and bad faith, and the new fraud claim
is barred by the “gist of the action” doctrine.

l. CGU’sPower to Set Reserves and its Reserving Decisions Does Not | mplicate a
Fiduciary Duty to Brickman., itslnsured

In its previous Opinion, this court sustained the demurrer to Brickman’s claim for breach of
fiduciary duty in Count 111 of the First Amended Complaint, on the grounds that the gravamen of
Brickman’sclaim wasfor CGU'’ sfailureto abide by the5 Y ear and 6 Y ear Contract(s)® and renew the
insurance policies under the same terms and conditions since this claim does not involve the handling of

benefits, settling or defending insurance clamsor denia of coverage. The Brickman Group, Ltd. v. CGU

Insurance Co., July 2000, No. 909, dip op. at 14-16 (C.P. Phila. Jan. 8, 2001). This court previously
stated that “ Pennsylvanialaw does not recognize acause of action for breach of fiduciary duty for failure
to renew an insurance policy.” 1d. at 12-13.

Inits proposed Second Amended Complaint, Brickman seeksto resurrect itsfiduciary duty claim

*The 5 Year and 6 Y ear Contract(s) are purportedly separate from the insurance policies
themselves, but oblige CGU to sell Brickman insurance at the same rates over the term of the contract.
In its proposed Second Amended Complaint, Brickman refersto the 5 Year and 6 Y ear Contract’s as
“CGU'’s Insurance Program Guarantee.” Second Am.Compl., 119, 11-17, 21-23.
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by aleging, inter alia, that:

60. ... CGU was entrusted with the power to set reserves for claims. Reserves are
estimations of the money that will eventually be paid for the costs associated with a
clam.

61.  Such reserveswere to be used to establish the “incurred loss’ half of the
equation required for the 5% rate reduction aspect of CGU’ s Insurance Program Guarantee.

62.  The power to set reservesis one regarding the defense, handling or settlement of
clams, in which afiduciary duty arises.

63. Upon information and belief, CGU’ s reserving decisions, including both the
setting and maintaining of reserves, were not solely based upon the likely estimations
of the money that would eventually be paid for the costs associated with Brickman's
claims, but were inflated or not appropriately adjusted in an effort to make Brickman’s
loss experience appear worse than it is.

64. CGU violated the trust and confidence placed in it asafiduciary by
exaggerating reserves and making Brickman's |0ss experience appear worse than it
truly is.

65. In addition, CGU promised to provide loss control services to avoid and/or
control the costs of claims and charged Brickman for those services.

66. CGU failed to provide the loss control services, likely caused increased
losses, and then attempted, in breach of its fiduciary duties, to use allegedly poor
loss experience as an excuse to renege on its Insurance Program Guarantee.
67. CGU violated the trust and confidence placed in it as afiduciary by
misrepresenting to Brickman its knowledge about the existence and terms of the five-year
Insurance Program Guarantee.
Second Am.Compl., 11 60-67.
Notwithstanding these dlegations, this court finds that Brickman has not stated anything new that
would giveriseto aclaim for breach of fiduciary duty. Thealegationsdo not involvethe CGU’ s defense,

handling or settlement of claimsagainst Brickman or on Brickman’ sbehalf. CGU offersthe plausible



explanation that “[s]etting reservesisan internal accounting mechanism for CGU and representstheir
estimates of thelossesthey arecaled onto pay,” but that reserves do not affect the value of the clam nor
“determine the extent of acarrier’ sliability to pay losses” Def. Mem. of Law, a& 7. Brickman arguesthat
the question of whether setting reservesinvolvesthe defense, handling or settlement of clamsisafactual
issue. Pl. Reply Br., a 3-4. However, thiscourt disagrees. Again, Brickman does not allegethat any
gpecific clamswereactudly mishandled by CGU. Rather, at best, Brickman' sallegations merely amplify
the breach of contract claim for CGU’ salleged failureto renew or sell Brickman insurance policies at
guaranteed rates.
Therefore, Brickman’s Motion as to its fiduciary duty claim is denied.

. Brickman Again Failsto State A Claim for Statutory Bad Faith Since The Gravamen
of Brickman's Claim Relatesto a Failureto Renew An |nsurance Policy

Thiscourt previoudy stated that “ abad faith claim under [42 Pa.C.S.A.] 88371 doesnot involve
afallureto renew aninsurance policy, unless such fallureinvolvesthedenid of benefits or the handling of
aclaim, which isasituation not implicated on the present facts.” Brickman, slip op.
at 19. Rather, thiscourt found that Brickman’s claim was better decided as part of itsbreach of contract
clam. Id. at 21.

Initsproposed Second Amended Complaint, Brickman attemptsto revamp itsstatutory bad faith
cdamwhereit dlegesthat CGU relied onthe provisonsin theliability insurance policieswhich require CGU
to provide specified notice prior to non-renewal, cancellation or premium increases, in order to judtify its
decisionto not renew the policies despite the“ Insurance Program Guarantee” and in order to avoid paying

claims under the guaranteed rates. Second Am.Compl., 11 73-75. Brickman also suggests that by



inserting adeductible of $250,000 into the generd liability insurance policy for the 2001-02 policy period,
CGU isrefusing to pay, even before a claim is made, without a reasonable basis and in knowing
anticipatory breach of theterms of theinsurance policieswhich CGU is purportedly required to sell to
Brickman under the Insurance Program Guarantee. 1d. at Y1 76-77. Thiscourt disagreeswith Brickman's
argument that the allegationsin the proposed Second Amended Complaint specificaly link CGU’ s“bad
faith” conduct to the insurance policies, themselves, and state a statutory bad faith claim for anticipatory
breach of these palicies. Notwithstanding any of Brickman’ sallegations, this court again findsthat the
gravamen of Brickman’sclamrestsin CGU’ sfailureto renew Brickman'spoliciesat the sametermsand
rates despite the Insurance Program Guarantee. See id. at 11 71-87. Thiscourt aso findsthat Brickman's
proposed amendment does not cure the defects of the First Amended Complaint.
Therefore, Brickman's Motion asto its statutory bad faith claim is denied.

[1. Brickman’s Proposed Claim for Fraud |sBarred by the“ Gist of the Action” Dodrine

Brickman aso movesto amend its First Amended Complaint to add a cause of actionfor fraud.
CGU opposssthisaddition on the groundsthat it isfutile, prgudicid to CGU and in violation of the podtive
rulesof law because (1) thetwo year statute of limitations has expired; (2) Brickman’ s proposed fraud
claim violates Pennsylvania' s “gist of the action” doctrine; and (3) the allegations are made in bad faith.
Thiscourt agreesthat the*“ gist of theaction” doctrine doesbar Brickman' s proposed fraud claim,

thereby rendering this part of its Second Amended Complaint futile.

“This court need not address the other two grounds for denying Brickman leave to amend.
However, it istrue that an action for fraud or deceit must be commenced within two years. 42
Pa.C.S.A. 8§ 5524(7). CGU may be estopped from invoking the statute of limitations defense if it
committed some affirmative independent act of concealment upon which Brickman justifiably relied.
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Asto its proposed fraud claim, Brickman aleges, inter alia, that:

90. Theonly condition CGU placed on its agreement to the Insurance Program
Guarantee in 1997 was that the workers' compensation coverage had to be included
in Brickman'sinsurance program. The workers' compensation coverage was
included, pursuant to CGU’ s condition.

91. Totheextent that CGU had any additional conditions on the Insurance Program
Guarantee or to the extent CGU meant to exclude the property insurance from the
Insurance Program Guarantee, those conditions were concealed from Brickman.

92. In 1998, CGU informed Brickman, through Gallagher, that it agreed to roll
forward its Insurance Program Guarantee, making the 1998 rates the new guaranteed
rates and extending the term of the guarantee until July 1, 2003.

93. CGU’s statements were misrepresentations, in that CGU never intended to

Kingston Coal Company v. Felton Mining Company. Inc., 456 Pa.Super. 270, 283-84, 690 A.2d

284, 290-91 (1997)(citations omitted). However, mere mistake, misunderstanding or lack of

knowledge isinsufficient to toll the statute of limitations and Brickman bears the burden of proving such
fraud or concealment, by evidence which is clear, precise and convincing. 1d.

Here, CGU argues that Brickman should have known of any alleged fraud as soon as it
received the insurance policies in 1997, which contained non-renewal provisions and renewal premium
guotation provisions. Def. Mem. of Law, at 11-12. See also, Def. ExhibitsH, I, Jand K. Brickman
assert that its cause of action for fraud did not begin to run until the year 2000 when CGU asserted the
notice provisions as a basis for violating the Insurance Program Guarantee. Pl. Reply Br., at 10-11.

On the face of the complaint, CGU performed for four years, selling Brickman policies and
paying claims. Second Am.Compl., 1117, 24, 28, 37. The relevant notice provisionsin the insurance
policies obligate CGU to provide written notice by certified mail of itsintent not to renew one hundred
and twenty (120) days prior to the policies respective expiration dates. Def. ExhibitsH, I, Jand K.
The renewal premium quotations require ninety (90) days prior notice. 1d. Under these facts, it does
not seem that Brickman has offered sufficient evidence that CGU actively conceaed its intent not to
renew the policies at the guaranteed rates over the five- and six-year periods, or that CGU should be
estopped from asserting this defense. Therefore, the statute of limitations may, in fact, act asabar to
Brickman’s asserting its fraud claim. Nonetheless, the court is denying the Motion to Amend on other
grounds.



comply with its Insurance Program Guarantee if the Brickman account became, in
CGU'’s opinion, unprofitable.

94.  Totheextent that CGU felt that it need not comply with its Insurance Program
Guarantee unless it was attached as an endorsement to the insurance policies, CGU
fraudulently concealed that fact and failed intentionally, recklessly or negligently to
attach the Insurance Program Guarantee as an endorsement.

95. CGU'’ s Insurance Program Guarantee was an artifice used to deceive Brickman
to its disadvantage by making Brickman believe that it could purchase from CGU the
same insurance at the same rates for five years, and then, following the extension of
the Insurance Program Guarantee in 1998, for an additional year, through 2003.

96. CGU knew or recklessly disregarded the fact that its Insurance Program
Guarantee was a fraud and a misrepresentation.

97. CGU made its Insurance Program Guarantee in an effort to induce reliance
by Brickman thereon and to entice Brickman to switch insurance companies to CGU
(in 1997) and not away from CGU (in 1998), during a highly competitive insurance
market.

98. Brickman justifiably relied on CGU’ s misrepresentations in deciding to purchase
insurance from CGU in 1997 and 1998.

99.  CGU’s misrepresentations were material to the transactions, in that CGU’s
five-year Insurance Program Guarantee was a condition of Brickman’s purchase of
insurance from CGU.

Second Am.Compl. at 11 90-99.

The“gist of theaction” doctrine bars claimsfor alegedly tortious conduct where the gist of the

conduct sounds in contract rather than tort. Redevelopment Auth. of Cambirav. Int’l. Ins. Co., 454

Pa.Super. 374, 391, 685 A.2d 581, 590 (1996); Phico Ins. Co. v. Presbyterian Med. Servs. Corp., 444

Pa.Super. 221, 228, 663 A.2d 753, 757 (1995). Asnoted in Phico, the doctrine holds that:

[T]o be construed as atort action, the wrong ascribed to the defendant must be
the gist of the action with the contract being collateral. In addition, . . . a contract



action may not be converted into atort action simply by alleging that the conduct in

guestion was done wantonly. Finaly, .. . the important difference between contract

and tort actions is that the latter lie from the breach of dutiesimposed as a matter of

socia policy while the former lie for the breach of dutiesimposed by mutual consensus.
Id. at 229, 663 A.2d at 757.

Courtshave generdly invoked the gist of theaction doctrineto bar atort claim wherethe defendant

negligently or intentionally breached a contract. See Redevelopment Auth, 454 Pa.Super. at 391, 685

A.2d at 590 (holding that doctrine barred claim of negligent performance of contractua duties); Phico, 444

Pa.Super. at 228, 663 A.2d at 757 (same); Grode v. Mutual Fire, marine and Inland Ins. Co., 154

Pa.Commw. 366, 373, 623 A.2d 933, 937 (1993)(same); Sunquest Info. Sys. v. Dean Witter Reynolds,

Inc., 40 F.Supp.2d 644, 651 (W.D.Pa. 1999)(holding that gist of the action doctrine barred claim of

fraudulent inducement to form acontract); Factory Mkt., Inc. v. Schuller Int’l Inc., 987 F.Supp. 387, 394-

95 (E.D.Pa. 1998)(holding that doctrine barred fraud claim based on a failure to honor guarantees

contained in acontract); PeoplesMortg. Co., 856 F.Supp. a 856 (holding that gist of the action doctrine

barred converson clam based on fase billing under acontract). On the other hand, courts have generaly
not applied the doctrine where the defendant not only breached the contract, but also made
mi srepresentations about the breach in order to deceive the unsuspecting plaintiff into continuing the

contractual relationship or to not assert its contractud rights againgt the defendant. Greater Philadel phia

Health Servs. 11 Corp. v. Complete Care Servs., L.P., June 2000, No. 2387, dlip op. at 4 (C.P. Phila.

Nov. 20, 2000)(Herron, J.)(citing Northeastern Power Co. v. Backe-Durr, Inc., 1999 WL 674332, at

*12 (E.D.Pa.); Polymer Dynamics, Inc. v. Bayer, 2000 WL 1146622, at *6-7 (E.D.Pa.); American

Guarantee & Liabhility Ins. Co. v. Fgjiani, 90 F.Supp.2d 615, 623 (E.D.Pa. 2000); Fox’s Foods, Inc. v.
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Kmart Corp., 870 F.Supp. 599, 609 (M.D.Pa. 1994)).

All of Brickman’sallegationsin itsproposed count for fraud are dependent upon its breach of
contract clamfor CGU’ saleged failureto perform under the Insurance Program Guarantee. Brickman
isseeking to enforce its purported right to be sold insurance policiesby CGU at the same guaranteed rates
over afive- and six-year period, whichisaright that derivesdirectly from the alleged Insurance Program
Guarantee. At best, Brickman's alegations set forth a fraudulent inducement claim to enter into the
Insurance Program Guarantee, but such a claim is barred by the “gist of the action” doctrine.

Therefore, Brickman’s Motion asto its fraud claim is denied.

V. Brickman’s Motion to Amend to Amplify its Factual Allegationsto Its Breach of
Contract Claim |s Granted

Brickman a so seeksto amend itsfactua avermentsinorder to plead factsthat have occurred since
the First Amended Complaint wasfiled on Aug. 23, 2000. Specificdly, Brickman allegesthat “[o]n or
about February 27, 2001, CGU gave Brickman notice that it would non-renew theautomobileinsurance
for the 2001-02 policy year, claiming that the auto line of insurance had an incurred loss ratio exceeding
150% for the period 7/1/97 through 1/30/01.” Second Am.Compl., 1 38. Brickman aso alleges that
CGU, onMarch 30, 2001, provided an “Insurance Proposa” which ignores the existence of the purported
insurance guarantee and offers Brickman insurancewith different termsand conditionsthan the existing
insurance policiesin violation of the Insurance Program Guarantee. 1d. at {42. Brickman aso seeksto
show that CGU, through itsunderwriter, admitted to the existence of the five-year insurance program. Id.
at 11 18-20.

CGU does not oppose the proposed factual amendmentsto its breach of contract claims, but does
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oppose any revival of Brickman’'s prayer for attorney fees asto damages. Def. Mem. of Law, at 16.
However, CGU doesrequest additional timefor discovery to addressthose amendmentswhich thiscourt
may permit. Id. at 17.

Thiscourt previoudy struck the demand for attorney fees, finding that the only damsthat remained
where breach of contract clamswhich do not allow for attorney fees. Brickman, slip op. at 21-22.
Likewise, here, the court isdenying the motion to amend to add any new claimsor revivethe previoudy-
dismissed ones. Therefore, the court need not addressthisissueagain. Asto additiona discovery, this
court findsit unnecessary since Brickman attached various exhibitstoits proposed Second Amended
Complaint in order to bolster itsfactua averments and Brickman’s counsel represented to the court that
itwould“promptly produceal documents’ related to itssecuring areplacement insurance programin order
to assess Brickman’s alleged damages.®

CONCLUSION

For thereasons set forth above, the court isdenying the Motion to Amend insofar asit seeksto
add claimsfor breach of fiduciary duty, bad faith pursuant to 42 Pa.C.S.A. 8§ 8371, and fraud, or to
replead aprayer for attorney fees, but isgranting the Motion insofar asit seeksto amplify factua averments
to Brickman’s breach of contract claims.

BY THE COURT:

JOHN W. HERRON, J.
Dated: August 3, 2001

5See Letter of Plaintiff’s Counsel, dated June 18, 2001.
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IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

THE BRICKMAN GROUP, LTD., . JULY TERM, 2000
Plaintiff - No. 0909
V. . Commerce Program

CGU INSURANCE COMPANY,

Defendant . Control No. 050665

ORDER

AND NOW, this3rd day of August, 2001, upon consideration of plaintiff’sMotionfor Leaveto

Amend itsComplaint, defendant’ sopposition thereto, all other mattersof record, and in accordancewith

the Opinion being filed contemporaneously with this Order, it is hereby ORDERED that:

1. Plaintiff’sMotion for Leave to Amend to replead counts for breach of fiduciary duty
and bad faith pursuant to 42 Pa.C.S.A. § 8371, and to add a count for fraud is Denied without
prejudice;

2. Plaintiff’s Motion for Leave to Amend to replead a prayer for attorney feesis
Denied,;

3. Plaintiff’s Motion for Leave to Amend to amplify its factual avermentsto its
breach of contract clam(s) (Counts| & I1) is Granted; and

4, Defendant’ s request for an extended discovery period is Denied without prejudice.

BY THE COURT:

JOHN W. HERRON, J.



