IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY

FIRST JUDICIAL DISTRICT OF PENNSYLVANIA

CIVIL TRIAL DIVISION

MICHELLE BRAUN, Individualy : MARCH TERM, 2002
and on behalf of all others similarly situated
Plaintiff : No. 3127
V. : Class Action
WAL-MART STORES, INC,, . (Commerce Program)
Defendant
: Discovery
ORDER

AND NOW, this 15th day of January 2003, upon consideration of defendant, Wal-Mart Stores,
Inc.’sMotion for Leaveto Interview and Obtain Affidavit Testimony From Putative Class Members,
plaintiff Michelle Braun' sresponsein opposition, the respective memorandaand al matters of record, and
in accord with the Opinion being filed contemporaneoudy withthis Order, it ishereby ORDERED that

said Motion is Denied.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.
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Defendant, Wal-Mart Stores, Inc. (“Wa-Mart”), hasfiled thisMotionfor Leaveto Interview and
Obtain Affidavit Testimony From Putative Class Members. For the reasons discussed, the Motionis
denied. Defendant is Ordered to comply with this court’s limitations on Defendant’s ex parte

communications with putative class members.



BACKGROUND

Wal-Mart owns and operates approximately ninety-nine (99) retail stores and employs
approximately 31,000 employeesin Pennsylvania. Compl. 16. Plaintiff, aformer hourly wage employee
of Wal-Mart, bringsthisaction on behaf of herself and al smilarly situated current and formerly hourly
wage employeesof Wa-Mart (the* Class’). Compl. f12. Plaintiff dlegesthat from March 19, 1998 until
the present, Wa-Mart required employeesto work “off-the-clock,” denied employeesrest or med bresks,
and withheld overtime pay. Compl. §12-14. Plaintiff further allegesthat Wal-Mart has engaged in a
pattern of workplace abuses resulting in afailure to properly compensate hourly employees, and has
threatened or intimidated employees if they refused to work “off-the-clock.” Compl. Y/16.

In this Motion for Leave to Interview and Obtain Affidavit Testimony from Putative Class
Members, Wa-Mart seeksto conduct ex parte interviews with putative class membersin order to prepare
its defense and challenge certification of the class. In response, plaintiff urges that such ex parte
communiceations violate Pennsylvania sRules of Professiona Conduct, and would improperly discourage
class participation and intimidate putative class members.

DISCUSSION

Thisisanissueof first impression under Pennsylvanialaw, namely, whether defense counsd may
interview current and former employees who are putative class membersin astate class action.* Under
Pennsylvanialaw, this court, though not bound by such decisions, may look to federa court decisonsfor

guidance. Hutchisonv. Luddy, 763 A.2d 826, 837 (Pa. Super. 2000); See dso, McMonaglev. Allgtate,

! The parties do not dispute that Pennsylvania law governs this action.
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460 Pa. 159, 167, 331 A.2d 467, 471-72 (1975). Moreover, this court is not bound by, nor need it
consder persuasive, any federd or state court decisonsthat do not address Pennsylvanialaw. Hutchison,

763 A.2d at 837; Seeaso, Commonwealth v. Nat. Bank & Trust Co. of Central Pennsylvania, 469 Pa.

188, 194, 364 A.2d 1331, 1335 (1976).

Pursuant to Rule4.2 of the PennsylvaniaRulesof Professiond Conduct, “[i]n representing aclient,
alawyer shal not communicate about the subject of the representation with aparty the lawyer knowsto
be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or
isauthorized by law todo s0.” Pa R. Prof. Conduct 4.2. Thisfundamenta tenet of professona conduct,
when applied in the context of a class action, requires this court to determine whether putative class
members should be afforded the same protections as other litigants. The Pennsylvania Supreme Court has
long held that putative class members are “ properly characterized as parties to the action.” Bell v.

Beneficial Consumer Disc. Co., 465 Pa. 225, 229, 348 A.2d 734, 736 (1975). Infact, the explanatory

noteto Rule 1701 of the PennsylvaniaRules of Civil Procedure, following the Supreme Court’ sholding
inBdll, definesa“Class Action” as*“any action brought by or against parties as representatives until the
court refusesto certify it assuch or revokesaprior certification.” Pa. R. Civ. P. 1701 explanatory note
1977 (emphasisadded). Our Superior Court has held that during the time between thefiling of aclass

action and certification of the class, putative members have interestsin the lawsuit. Miller v. Federal

Kemper Ins. Co., 352 Pa.Super. 581, 590, 508 A.2d 1222, 1228 (1986). Therefore, in Pennsylvania,

putative class members have legitimate interests in the lawsuit prior to class certification.
Fallowing therationde of Bdll and Miller, the Eastern Didrict Court of Pennsylvaniahed that “[t]he

‘truly representative’ nature of aclass action suit affordsits putative class members certain rights and
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protectionsincluding, we believe, the protections contained in Rule 4.2 of the Rules of Professional

Conduct.” Dondorev. NGK Metals Corp., 152 F.Supp.2d 662, 666 (E.D. Pa. 2001)(citations omitted).

Recognizing that itisimpractica for acourt to certify aclassimmediately upon thefiling of the complaint,
the court further held that protection should be afforded to putative class members during theinterim period
before certification. Id.
The principlesembodied in case and statutory law requirethiscourt to find that the putative class
members should be afforded protection from adverse counsel as mandated by Rule 4.2.
Thenatureof theaction requiresthiscourt to consider the potential for abusewhich may arise
when unsophisticated putative class members areinterviewed by counsdl of their former or, in some cases,

current employer. In Dondorev. NGK Metals Corp., the court held, in the context of former employee

classmembers, that defense counsel’ s unsupervised efforts could undermine the interests of putative class
members and that “ each potentia witness needsto make anintdlligent and voluntary decision, without any
real or perceived pressure.” 2001 WL 516635 at *2 (E.D. Pa. May 16, 2001).

It goeswithout saying that in the case of current employees, the ability of defense counsel to exert
undueinfluence on those putative class membersis consderable. Thiscourt suggeststhat it would be hard
to find amore chalenging conflict for acurrent employeeto be placed in than to beinterviewed by counsd
for their current employer concerning alegationsabout workplace abuses. By itsvery nature, apotentidly
adversarid interview process between an employeeand an employer and itslawyer isfraught with pitfalls
for the employee, most notably theimplied threat of loss of employment.  Furthermore, this court cannot
seeajudtification for treating employee and non-empl oyee putative classmembersdifferently. A person

does not forego the protections of putative class membership smply because he or sheis gill employed by



the defendant.
The purpose of Rule 4.2 isto protect uncounseled lay persons from lawyers who may take

advantage of their position of power. Carter-Herman v. City of Phila.,, 897 F.Supp. 899, 901 (E.D. Pa.

1995). These protections should indiscriminately apply to dl putative class members. Withthat said, this
court recognizesthat Wal-Mart isfree to manage contact with its current employeesin accordance with
applicablelaw. Theonly restriction thiscourt isplacing on Wal-Mart isthat any discussion with current
or former empl oyees concerning the subject matter of thislaw suit should be done withinthe parameters

of forma discovery. Should it chooseto, Wa-Mart may subpoenaand depose putative class members.

CONCIL USION

For thereasons stated, thiscourt findsthat under Pennsylvanialaw putative class membersare
partiesto theaction until the court declinesto certify the action. Here, the putative classmembers should
be afforded the protections of Rule 4.2 of the Rules of Professional Conduct. Accordingly, this court
denies defendant’ sMoation for Leaveto Interview and Obtain Affidavit Testimony From Putative Class
Members. Defendant may depose putative class members should it wish to contact them regarding the

subject of thislaw suit. The court will issue a contemporaneous Order consistent with this Opinion.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.



