GENERAL COURT REGULATIONSRELATING TO COMMERCE CASES
ADMINISTRATIVE DOCKET 01-2000

IN THE COURT OF PHILADELPHIA
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION
ADMINISTRATIVE DOCKET O1 OF 2000
IN RE: COMMERCE CASE MANAGEMENT PROGRAM

AND NOW, this 22nd day of February, 2000, it ishereby ORDERED and DECREED
that the following protocols shall apply to all civil cases within the Commer ce Case
Management Program on or after January 1, 2000:*

Commer ce Case M anagement Program:
Procedure for Disposition of Commerce Program Cases Filed on and after January 1, 2000

A Commer ce Case Management Program (" Commerce Program") is her eby
established within the Trial Division of the Court of Common Pleas.

A. Organization

1 Judges. Initially, two judges shall be assigned by the Administrative Judge to
the Commer ce Program. The number of Commer ce Program Judges may ther eafter be
adjusted by the Administrative Judge consistent with the caseload of the Program.

2. Filings& Listings. Upon consultation with the Administrative Judge and the
Commer ce Program Judges, with the goal of ease of access by the Commer ce program
Judges and their staff, the partiesand the public, the Prothonotary shall establish procedures
for maintenance of filingsand listingsin actions assigned to the Commer ce Program.

B. Assignment of Cases Subject to Commer ce Program

1 Cases Subject to Commer ce Program. Notwithstanding anything to the
contrary in General Court Regulation 95-2 (Day Forward Program) or any other General
Court Regulation, Jury, Non-Jury & Equity, and Class Action casesfiled on or after January
1, 2000, but not Arbitration cases, shall be assigned to the Commerce Program if they are

The original protocols contained in Administrative Docket 01 of 1999 (Order of 11/9/99) are
hereby amended to clarify that discovery motions should be processed through Discovery Court rather
than Motion Court (D6) and further amended to state that a decision regarding whether a case shall be
assigned to the Commerce Program is not appealable (1B4). Other minor language changes have also
been made.



among the following types of actions:

1.

Actionsrelating to theinternal affairs or gover nance, dissolution or liquidation,
rightsor obligations between or among owner s (shareholders, partners,
members), or liability or indemnity of manager s (officers, directors, managers,
trusteesor membersor partnersfunctioning as managers) of business

cor por ations, partner ships, limited partnerships, limited liability companies or
partner ships, professional associations, businesstrusts, joint ventures or other
business enter prises, including but not limited to any actionsinvolving

inter pretation of therightsor obligationsunder the organic law (e.g., Pa.
Business Cor poration Law), articles of incor poration, by-laws or agreements
governing such enterprises;

Disputes between or among two or mor e business enterprisesrelating to
transactions, business relationships or contracts between or among the
business enterprises. Examples of such transactions, relationships and
contractsinclude:

Uniform Commercial Code transactions,
Purchases or sales of businesses or the assets of businesses,
Sales of goods or services by or to business enter prises;
Non-consumer bank or brokerage accounts, including loan, deposit cash
management and investment accounts;
Surety bonds;
f. Purchases or salesor leases of, or security interestsin, commercial,
real or personal property; and
0. Franchisor /franchisee relationships.

aoop

1)

Actionsrelating to trade secret or non-compete agreements,

"Businesstorts," such asclaimsof unfair competition, or interference with
contractual relations or prospective contractual relations;

Actionsrelating to intellectual property disputes;

Actionsrelating to securities, or relating to or arising under the Pennsylvania
Securities Act;

Derivative actions and class actions based on claims otherwise falling within
these ten types, and consumer class actions other than personal injury and

products liability claims;

Actionsrelating to cor porate trust affairs;



10.

Declaratory judgment actions brought by insurers, and coverage disputes and
bad faith claims brought by insureds, wher e the dispute arises from a business
or commercial insurance policy, such asa Commercial General Liability policy,
and,;

Third-party indemnification claims against insurance companies wherethe
subject insurance policy isa business or commer cial policy and wherethe
under lying dispute would otherwise be assigned to the Commer ce Program, not
including claims wher e the underlying dispute is principally a personal injury
claim.

All of the above types of actions may involve individuals named as parties, in addition
to business enterprises, so long asall other criteria are met and the essential nature of the
litigation isa business dispute. For example, a dispute over a commer cial loan may include
individual guarantorsas either plaintiffs or defendants, asthe case may be, but such a lawsuit
would still be a commercial dispute.

2.

Cases Not Subject to the Commerce Program. The following types of matters

arenot to beincluded in the Commer ce Program:

1.

Matter s subject to Compulsory Arbitration in this Court or to thejurisdiction of
the Municipal Court, including any appeals.

Personal injury, survival or wrongful death matters.

Individual (non-class) consumer claims against businessesor insurers, including
products liability and personal injury cases.

Matter sinvolving occupational health or safety.

Environmental claimsnot involved in the sale or disposition of a business and
other than those addressed in Commer ce Program types 9 or 10 above.

Mattersin eminent domain.
Malpractice claims, other than those brought by business enter prises against

attorneys, or accountants, architects or other professionalsin connection with
therendering of professional servicesto the business enterprise.



8. Employment law cases, other than those referenced in Commer ce Program
type 3 above.

0. Administrative agency, tax, zoning and other appeals.

10. Petition Actionsin the nature of Change of Name, Mental Health Act Petitions,
Petitionsto Appoint an Arbitrator, Government Election Matters, L eaveto
| ssue Subpoena, Compel Medical Examination.

11. Individual residential real estate and non-commer cial landlor d-tenant disputes.

12. Domestic relations matters, and actions relating to distribution of marital
property, custody or support.

13.  Any matter required by statute, including 20 Pa.C.S. Chapter 7, 88711 & 713,
to beheard in the Orphans Court or Family Court Division of the Philadelphia
Court of Common Pleas, or other matter which has her etofor e been within the
jurisdiction of the Orphans Court or Family Court Division of this Court.

14.  Any criminal matter other than criminal contempt in connection with a
Commer ce Program action.

15. Such other mattersasthe Court shall deter mine.

3. Assignments Based on the Civil Cover Sheet. The Civil Cover Shest, effective
January 1, 2000, shall include a box in which the attorney signing the sheet must certify that
theaction is, or isnot, subject to the Commer ce Program. A " Commer ce Program Addendum
to Civil Cover Sheet,” a sample of which isattached as Exhibit " A," ishereby required to be
filed with all initial filings (i.e., all filingsrequiring a Civil Cover Sheet) subject to the
Commerce Program, filed on or after January 1, 2000. The attorney shall indicate on the
Commer ce Program Addendum filed with any filing denoted as a Commer ce Program matter,
the applicable type or types of action which result in the matter being assigned to the
Commerce Program. An attorney'ssignature on the Civil Cover Sheet shall constitute
certification that the matter isor isnot subject to the Commer ce Program, asindicated on the
Civil Cover Sheet and Addendum. A copy of the Civil Cover Sheet, including any Commer ce
Program Addendum, shall be served with the original process served on all parties.

All actions designated into the Commer ce Program pur suant to the Commer ce
Program Addendum are hereby assigned to the Commer ce Program and to theindividual
calendar of one of the Commer ce Program Judges, who shall be assigned accordingto a
random procedur e established by the Administrative Judge. Thisassignment shall be noted
on the Docket. All further filingsin the matter shall state prominently in the caption and on
any cover sheetsthat the matter is" ASSIGNED TO COMMERCE PROGRAM."



4. Disputes Arising From the Civil Cover Sheet Designation. If any party disagrees
with the designation or lack of designation of a caseinto the Commer ce Program, that party
shall filewith Civil Listings Room 296 City Hall, to bereferred to the Administrative Judge
for decision, (which shall not be subject to appeal) and serve on all parties a Notice of
Management Program Dispute, in the Form attached as Exhibit " B" and not exceeding three
pages, as soon as practical, and no later that the earliest of (a) thefiling by that party of any
pleading, motion, or responseto motion, (b) ten daysin advance of a noticed case
management conference or (c) thirty days after service of process. Any party opposing the
Notice of Management Program Dispute may, but need not, submit a response thereto not
exceeding three pages (to Civil Listings Room 296 City Hall) within ten days of service of the
Notice.

In the event of the service of a Notice of Management Program Dispute,a copy of that
Notice shall be attached to and referenced in all motions and responsesto motionsfiled by

any party pending the resolution of the management program dispute.

C. Commencement of Action

All subject actions shall be commenced as provided in Pa.R.C.P. 1007. Philadelphia
Civil Rule*205.2 shall befollowed. Asnoted above, in all cases, not just those designated
into the Commer ce Program, a copy of the Civil Cover Sheet, including any Commerce
Program Addendum, shall be served with original process served on all parties.

All jury demands shall be perfected in accordance with Pa.R.C.P. 1007.1 and Phila.Civ.
R.*1007.1.

A party seeking emergency relief immediately upon commencing an action subject to
the Commer ce Program shall follow the procedure set forth in part D.7 below (Rulesto Show

Cause and Emergency Motions and Petitions).

D. Case M anagement Procedures

1. Authority Over Commerce Program Status. When thereisa dispute whether the
caseisproperly assigned to the Commer ce Program, the decision will be made by the
Administrative Judge. If the Civil Case Manager conducting a case management conference
or any party objectsto the Commer ce Program assignment, the Case Manager will forward
the dispute to the Administrative Judge.

2. Alternative Procedures Available: The Commerce Program Judge, in his’sher
discretion, may, upon application of any party or upon his’her own initiative, modify these
procedures. Requestsfor changesin these procedureswill be made by filing a Petition for
Extraordinary Relief (which Petition callsfor aten-day response time).




3. The Case Management Conference. Typically, notice of a Case Management
Conference (" CMC") will be sent to counsel and unrepresented parties (sixty days after
filing) scheduling the CM C for approximately ninety days after filing. In certain
circumstances, the CM C may be scheduled through the Commer ce Program Judge.

a. Presiding Officer: Unless otherwise ordered, the CM C shall be conducted by a
Civil Case Manager designated by the Court, acting on behalf of the assigned Commerce
Program Judge.

b. Issuesto be Addressed: The following subjects, along with other appropriate
topics, such as service of process, venue, pleadings, discovery, possiblejoinder of additional
parties, theories of liability, damages claimed and applicable defenses ( see also Pa.R.C.P.
213.3), will be discussed.

Q) Meansfor Early Disposition

a. Timing and potential forms of Alternative Dispute Resolution (ADR). The case
manager will make available the list of Commer ce Program Judges Pro
Tempore (as provided by the Business Litigation Committee of the Philadelphia
Bar Association).

b. Scheduling pre-discovery dispositive motions, only if oral argument is needed.
(Whether to hear oral argument isup to the Commerce Program Judge). The
Commer ce Program Judge will likely have a half day set aside for hearing
Motions and Rules.

C. Scheduling limited-issue discovery in aid of early dispositive motions. The
Case Manager will advise counsel of the half day Discovery Program set up for
that Commer ce Program Judge.

2 Schedules and Deadlines

a. Assignment to a Case Management Track and issuance of a Case
Management Order ("CMO"), which will set forth atarget trial date, deemed
the earliest trial date pursuant to Pa.R.C.P. 212.1.

b. A discovery plan and schedule based on the CM O date for the completion of
discovery.

C. Anticipated areas of expert testimony, timing for identification of experts,



responsesto expert discovery, exchange of expert reports (referenceto the
CMO).

(©)) Potential Use of a Commerce Court Judge Pro Tempore

a. On stipulation of all partiesfor supervision of discovery.
b. For mediation.
C. | dentification of a particular Commerce Program Judge Pro Tempore

acceptableto all parties.

d. The choice of a particular Judge Pro Tempore for these purposes must be
approved by the Court.

e Use of a Pro Tempore Judge for purposes of discovery of mediation cannot
affect the deadlines set forth in the CMO.

The Commer ce Program Judge may establish any informal proceduresto achieve
expeditiousresolution of discovery disputes and other non-dispositiveissues. Prior tothe
CMC, it shall bethe obligation of the partiesto confer concerning all of the above matters, for
the purposes of reaching agreements.

5. Case Management Order: At the CMC, the case manager shall issuea Case
Management Order ("CM Q") setting forth datesfor a Settlement Conference and for a
Pretrial Conference (with Pretrial Statementstypically to befiled in advance), and for Trial.
The CMO will also address cut-off dates for completion of discovery, for the service of expert
reportsand for thefiling of Motions.

Based upon the nature and complexity of the case, the case manager with input from
the partiesat the CM C shall assign the caseto atrack. The Commer ce Program shall
typically employ the following management tracks: Commer ce Expedited (Target Trial Date
within 13 months of Complaint) and Commerce Standard (Target Trial Date within 18 months
of Complaint). Only exceptionally complicated cases should be designated Commer ce
Complex (Target Trial Date within Two Yearsof Complaint). In thelatter instance, the
Commer ce Program Judge may schedule status conferences at six month intervalsor at any
other times upon application of the parties, if appropriate.

The Commer ce Expedited Track shall consist of mattersin which minimal discovery is
needed and legal issues are anticipated to beroutine. Examples of such actions, in the
absence of complicating factors, are actionsrelating to commer cial loans, and contract, UCC



and foreclosure matters. Other matters should presumptively be designated Commer ce
Standard. Actionsin which preliminary injunctive relief is sought may be appropriate for any
of the tracks depending upon the circumstances.

A suggested form Case Management Order isattached as Exhibit " C." A grid of time
standardsthat will be employed depending upon the applicable Track Case Management
Order isattached as Exhibit " D."

6. Motion Practice and Discovery Motions. The Commerce Program Judge to whom
the action isassigned will hear all pretrial motions, including discovery motions, except that,
to the extent that scheduling or other concerns so require, a Commer ce Program Judge may
make arrangementsfor certain discovery and other pretrial motionsto be heard by another
Commerce Program Judge. All motions (except discovery motions) shall befiled in Motion
Court with a designation on the Motion Court Cover Sheet of the assigned Commerce
Program Judge. Procedures of the Discovery Court should generally be followed, and filings
processed through room 287. 1n some instances, the Commer ce Program Judge may dir ect
further briefing of complex discovery motions. Any Notice of Management Program Dispute
that ispending or isbeing filed contemporaneously with the Motion filing, should be noted in
the Motion Court Cover Sheet. Oral argument isat the discretion of the Commer ce Program
Judge.

A Commerce Program Discovery List for each Commer ce Program Judge shall be
established so that discovery mattersordinarily will be heard by that Judge on a particular
day of the week. Each Judge may also schedule hearings on non-discovery motions on the
discovery day, or at such other timesasthe Court deems appropriate.

7. Rulesto Show Cause and Emergency Mations and Petitions.
Rulesto show causein cases assigned to the Commer ce Program will be presented in the
Motions Court, wherethey will bereviewed asto form, and forwar ded to the assigned
Commer ce Program Judge for consider ation.

Unlessthereisadispute asto Commer ce Program applicability, emergency motions or
petitionsin a newly filed action presented in a matter appropriate for assignment to the
Commer ce Program shall bereferred to a Commerce Program Judge for disposition. If there
isany dispute regarding Commer ce Program applicability, that dispute shall bereferred tothe
Administrative Judge or the designee of the Administrative Judge. Parties are encouraged to
givethe Motion Court advance notice of an emergency motion or petition, including notice
that the action isassigned to the Commer ce Program or may be appropriate for such
assignment. If the assigned Commer ce Program Judge is unavailable, an emergency motion
or petition in an action already assigned to the Commer ce Program shall be heard by the



other Commer ce Program Judge, if available, with any subsequent hearing referred back to
the assigned Commer ce Program Judge. If no Commerce Program Judgeisavailableto hear
an emer gency motion or petition, such motion or petition shall bereferred to a Judge
assigned to Motion Court (or, if necessary, the Emergency Judge), with any subsequent
hearing referred back to the appropriate Commerce Program Judge. An emergency motion
heard by a Commer ce Program Judge in a case which has not yet gone through the random
assignment procedure shall be subject to that procedure prior to any subsequent hearing and
the subsequent hearing shall be scheduled befor e the Commer ce Program Judge assigned.

8. Settlement Conferences. A settlement confer ence may be expeditiously scheduled
in any casein which counsel concur that such a conference may be productive. Such requests
shall be madein writing by letter to the assigned Commer ce Program Judge, and in all other
respectsLocal Civ. R. *212.1(B) should be applied.

Except as otherwise provided in Local Civil Rule*212.3 (Settlement Confer ences--
Non Jury Cases),Commer ce Program Judges may assist the partiesin reaching a fair and
reasonable settlement or other resolution of the matter. To that end, the assigned Commer ce
Program Judge, in hisor her discretion, may schedule one or mor e for mal settlement
conferences. The Commer ce Program Judge may also encour age the partiesto engagein
settlement discussions and in any form of Alter native Dispute Resolution (ADR), including
the assistance of a Commer ce Program Judge Pro Tempore, that may result in settlement,
avoidance of trial or expeditiousresolution of the dispute. Except upon order of the Court, the
pendency of any form of ADR shall not alter the date for commencement of trial.

0. Pretrial Conference. A Pretrial Conference shall be held in all Commerce
Program actions. At the conclusion of the Pretrial Conference, a Pretrial Order controlling the
conduct of trial may be entered. The Court shall exerciseitsbest effortsto try the matter as
soon after thetarget trial date as practicable.

Typically, the CM O will requirethefiling of Pretrial Statements (Pa.R.C.P. 212.2) in
advance of the Pretrial Conference. Prior tothePretrial Conference, principal trial counsel
shall confer on the mattersset forth in Pa.R.C.P. 212.3, and attempt to reach agreement on
any such matters.

Following the Pretrial Conference, the Commer ce Program Judge shall enter a Trial
Scheduling Order, identifying the date by which the matter should be prepared for trial, and, if
applicable, the dateto be placed into atrial pool or the date of any special listings. The Trial
Scheduling Order may further provide specific dates, to the extent not already addressed in
the Case Management Order, for such mattersas:



A. Exchange of proposed stipulations and filing of stipulationsin writing to facts
about which there can be no reasonable dispute;

B. Pre-marking and exchanging copies of all documents or other exhibitsto be
offered in evidence at trial;

C. Service and filing of written objectionsto any documentsor other exhibitsasto
which a party intendsto object at trial, together with thelegal basisfor such
objections;

D. I dentification in writing of all deposition testimony, by page and line number,

intended to beread into therecord at trial, followed by counter designations and
objectionsto deposition designations;

E. Exchange of trial briefsand proposed findings of fact and conclusions of law
(nonjury) or requested pointsfor jury charge (jury).

At such timeprior totrial asmay be fixed by the Court, it shall ruleon all matters
placed in issue under this procedure.

In addition, the Commer ce Program Judge may establish procedures consistent with
the requirements of each case to ensure closeinteraction with the partiesin order to minimize
trial time.

E. Commer ce Program Judges Pro Tempore And Alter native Dispute Resolution

There shall be established in the Commer ce Program, an Alternative Dispute
Resolution program for Commer ce Program actions, which may include, but isnot limited to,
mediation and the assistance of Commer ce Program Judges Pro Tempore.

1 Panel of Commer ce Program Judges Pro Tempore. The Administrative Judge
or designee shall designate a panel of Commer ce Program Judges Pro Tempor e from among
volunteer snominated and approved by the Philadelphia Bar Association Business L aw
Section, Business Litigation Committee, who shall be distinguished attorneys engaged in
active practice of law with no lessthan fifteen (15) yearstrial experienceincluding a practice
focused on the type of litigation described in section B.1 above (Cases Subject to Commerce
Program). Commerce Program Judges Pro Tempor e shall serve without charge. Persons may
be added to or removed from the panel asthe Administrative Judge or designee may
deter mine consistent with the qualifications above.

The Court may order a Commer ce Program case to be assigned for Settlement



Conferenceto a Commerce Program Judge Pro Temporewho shall, on a date certain, hold a
Settlement Conference which must be attended by trial counsel representing the parties and
any unrepresented parties. Counsel and unrepresented parties shall provideto the Commerce
Program Judge Pro Tempore prior to the Settlement Conference a fully completed Settlement
Memorandum, in aform to be established by the Commer ce Program Judges. The
Commer ce Program Judge Pro Temporeon such areferral isnot authorized to rule on any
motions, but will attempt to facilitate a settlement between the parties.

2. Mediation. a. Referral to Mediation and Selection of Mediator. Commer ce
Program cases may bereferred to nonbinding mediation at the discretion of the Commer ce
Program Judge, who may make such referrals at the time of the Case Management
Conference, at a Pretrial Conference referenced above, or at another time. Where
appropriate and whether or not mediation is pursued at an early stage of thelitigation, the
Commer ce Program Judge hasthe discretion to refer casesto nonbinding mediation at a later
stage of the proceedings.

The Court may permit the partiesto choose the mediator from among the panel of
Commer ce Program Judges Pro Tempore, or agreeto pay for amediator not on the panel.
Theorder of referenceto mediation shall not stay or delay any scheduling dates, unlessthe
Court so orders.

b. Conflicts of Interest. A mediator to whom a caseis assigned must
disclose to the parties and to the Court any apparent conflict of interest. Unless the mediator
deter mines consistent with any applicable ethical requirements and guidelinesthat he or she
should preside notwithstanding any such apparent conflict of interest and the partiesand the
Court agreethat such mediator nevertheless shall preside, another mediator shall be
selected.

C. Confidentiality of Mediation. Theorder referring an action to mediation
shall requirethat the mediator report to the Court the disposition of the mediation in
accordance with a schedule as deter mined by the Court, under the guidelines below. The order
shall also providethat all information received by the mediator asto the merits of the matter,
including the submitted memor anda, shall remain confidential and not bereported or
submitted to the Court by the mediator or the parties, except as necessary in a stipulation of
settlement agreed to by the parties.

d. Mediation Procedure. Thefirst mediation session preferably shall be
conducted within 30 days of the execution of the order of reference, unlessthe Court
establishes a different schedule. At least ten days beforethefirst session, each party shall
deliver to themediator a copy of its pleadings, any briefsfiled in the action important to the
mediation and a memorandum of not mor e than five pages (double-spaced), setting forth that




party's contentions asto liability and damages. The memorandum shall be served on all
parties, but shall be marked " Confidential, for Mediation Only,” and may not be used, cited,
qguoted, marked as an exhibit or referenced in any proceedings. Attendance at thefirst
mediation session shall be mandatory,and the mediator may require, in addition to the

appear ance of the attor neys, the presence of the partiesor their representatives with

authority to settle. If thefirst session is successful, the settlement shall bereduced to a
stipulation, and the mediator shall submit forthwith the stipulation, the notice of
discontinuance and the report of disposition to the Court. Thereport of disposition shall be on
aform prescribed by the Court Administrator.

e Report; Extensions. If theaction isnot settled upon completion of the
first session, the mediator may schedule additional sessions on consent of the parties.
However, at theend of thefirst session, any party or the mediator may terminate the
mediation effort, and in that case the mediator shall advise the Court forthwith that mediation
has been terminated but shall not disclose the identity of any partieswho terminated or did
not terminate the mediation.

Except as set forth below, subsequent sessions should be concluded within 15 days
from the date by which thefirst session wasto have been held according to the order of
reference. The mediator shall report to the Court asto the outcome of the mediation
session(s) no later than 20 days from the date by which the first session wasto have been held
accordingtothe order of reference.

If mediation cannot be concluded within 15 days from the date by which the first
session was to have been held according to the order of reference, upon consent of all parties
a 30-day extension of timeto conduct further sessions may be granted by the mediator. If
such extension is granted, the mediator shall report to the Court asto the success or lack of
success of the additional sessions as soon as practicable but in any event no later than 5 days
after the final mediation session.

All deadlines and relevant procedures shall be set forth in a standard form order of
reference.

BY THE COURT:

John W. Herron
Administrative Judge, Trial Division



This Administrative Docket is promulgated in accordance with the April 11, 1987 Order of the
Supreme Court of Pennsylvania, Eastern District, No. 55, Judicial Administration, Docket No.
1, Phila. Civ. *51 and Pa.R.C.P. 239, and shall become effectiveimmediately. Asrequired by
Pa.R.C.P. 239, the original Administrative Docket shall befiled with the Prothonotary in a
docket maintained for Administrative Docketsissued by the Administrative Judge of the Trial
Division and copies shall be submitted to the Administrative Office of Pennsylvania Courts,
the L egislative Refer ence Bureau and the Civil Procedural Rules Committee. Copies of the
Administrative Docket shall also be submitted to American Lawyer Media, The Legal

Intelligencer, JenkinsMemorial Law Library and the Law Library for the First Judicial
District



