IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY
CIVIL TRIAL DIVISION

EKATERINA RAFIEV, aminor,
ANJELA RAFIEV, as parent and
natural guardian, ANJELA RAFIEV,
in her own right, and FIKRET RAFIEV
V. : JUNE TERM, 1999

JANICE CILIBERTI and : NO. 0196
WILLIAM CILIBERTI :

OPINION OF THE COURT

Plaintiffs, Ekaterina Rafiev, aminor, Anjela Rafiev, as parent and in her own right, and
Fikret Rafiev, appeal from this court’s order of September 28, 2001, denying their petition to
open the judgment of non-prosin this matter. For the following reasons, the petition was
properly denied.

This case arises out of a motor vehicle accident which occurred on June 16, 1997. Suit
was commenced on June 8, 1999, as an arbitration matter. The arbitration was held on June 20,
2000. Defendants appealed the arbitrators’ award and perfected ajury demand. On August 8,
2000, the case was placed in the March 2001 trial pool. All parties were on notice that
placement in the trial pool required them to be available during that month on twenty-four hours
notice. On March 26, 2001, the parties were notified that the trial would commence on the
following day. On March 27, 2001, counsel for plaintiffs appeared without his clients. No

satisfactory excuse having been received by the court, the case was dismissed and a judgment of



non pros entered. Five months elapsed before plaintiffs filed their petition to open the judgment
of non pros, which the court denied.

The procedure for seeking relief from a judgment of non prosis governed by Rule 3051
of the Pennsylvania Rules of Civil Procedure, which provides:

Rule 3051. Relief from Judgment of Non Pros

(a) Relief from a judgment of non pros shall be sought by petition. All grounds
for relief, whether to strike off the judgment or to open it, must be asserted in a
single petition.
(b) If the relief sought includes the opening of the judgment, the petition shall
allege facts showing that

(2) the petition istimely filed,

(2) thereis areasonable explanation or legitimate excuse for the

inactivity or delay, and

(3) there is ameritorious cause of action.

PA R.C.P. Rule 3051. All threefactorslisted in paragraph (b) must be present in order to open

anon pros judgment. Petrone v. Whirlwind, Inc., 444 Pa. Super. 477, 664 A.2d 172 (Pa. Super.

1995).

The first hurdle the plaintiffs face isto explain why it took them five months to file their
petition. Intheir petition they allege the following facts. On March 26, 2001, Frederick Brown,
Esquire, counsel for the plaintiffs was notified by plaintiff Fikret Rafiev that Mr. Fikret’s mother
died in Azerbaijan, and that Mr. Rafiev would be unavailable for trial. Mr. Brown requested a
continuance and was instructed to provide any sort of proof to the court that his client was
unavailable (airline tickets, hotel reservations, etc.). None was provided. Mr. Brown then
informed the court that Mr. Rafiev wasill and unable to appear. The court then requested a
doctor’ s note as verification. At thetime of trial on March 27, 2001, no such note had been

produced. The following exchange took place on the record.



MR. BROWN: Frederick Brown on behalf of the plaintiffs.
MR. GOLDBERG: Cy Goldberg for the defendant.
THE COURT: Okay. | wastold that the plaintiffs were unable to substantiate

either health problems or the loss of aloved one in another

country.
MR. BROWN: Okay.
THE COURT: And asaresult | was told that this case would be dismissed for

failure to prosecute. If my information iswrong, then please

advise me.

MR. BROWN: | have no additional information.

THE COURT: So the case will be nol-prossed at thistime.  Thank you for
coming in.

MR. GOLDBERG: Thank you, Judge.

MR. BROWN: Thank you, Y our Honor.
Tria transcript, March 27, 2001, at 2-3.

Plaintiffs claim in their petition that Mr. Brown thought the the case was being continued
and that he would be receiving anew trial date. The record clearly indicates otherwise.
Plaintiffs further aver that because Mr. Brown left hisfirm in May of 2001, and this matter was
transferred to current counsel, that current counsel had no way of knowing the matter had been
dismissed. A review of the court docket reveals that not only was the judgment of non pros

recorded on March 29, 2001, notice was sent to all parties on the same date pursuant to Rule 236



of the Pennsylvania Rules of Civil Procedure. Moreover, at any time new counsel could have
reviewed the docket himself to verify the status of this matter.

In consideration of all of the above, the court found that the plaintiffs’ petition had not
been timely filed, and that there was no adequate excuse for the five month delay. Since the
plaintiffs have not met the first requirement of Rule 3051, the remaining issues need not be
reached.

For all of the foregoing reasons, this court’s order of September 28, 2001, denying the

plaintiffs petition to open the judgment of non pros, was proper and should be affirmed.

By the Court:

Myrna Field, J.






