IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA

CIVIL TRIAL DIVISION

TERRA EQUITIES, INC., : March Term, 2000
CHARLES MCDONALD, Trustee, and
MARTIN OBOYLE, SR. : No 1960
Plaintiffs
V.

FIRST AMERICAN TITLE INSURANCE CO.,
Defendant : Control Nos. 041237 and 060193

ORDER

AND NOW, this9th day of August, 2001, upon consideration of defendant, First American Title
Insurance Company’ s Preliminary Objectionsto plaintiffs Amended Complaint and the response of
plaintiffsin opposition, and upon consideration of the defendant’ s Motion for Summary Judgment and the
plaintiffs' responsein opposition and all matters of record and in accord with the Opinion being filed
contemporaneoudy with thisOrder, itisSORDERED that the Motion for Summary Judgment is Denied
andthePreiminary Objectionsare Overruled. Thedefendant isdirected tofilean answer totheplaintiffs
Amended Complaint within twenty-two (22) days of the date of this Order.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.



IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY

FIRST JUDICIAL DISTRICT OF PENNSYLVANIA

CIVIL TRIAL DIVISION

TERRA EQUITIES, INC., : March Term, 2000
CHARLES MCDONALD, Trustee, and
MARTIN OBOYLE, SR. : No 1960
Plaintiffs
V.

FIRST AMERICAN TITLE INSURANCE CO.,
Defendant : Control Nos. 041237 and 060193

OPINION

ALBERT W. SHEPPARD, JR., J. e August 9, 2001

Defendant, First American Title Insurance Company (“First American”), has submitted aMotion
for Summary Judgment (*Moation”) and Preliminary Objections (* Objections’) to the Amended Complaint
(“Complaint”) of plaintiffs, TerraEquities, Inc., CharlesMcDondd, Trusteeand Martin O'Boyle, S. For
thereasonsstated in this Opinion, thiscourt will issue acontemporaneous Order denying the Motion and

overruling the Objections.



BACKGROUND

On April 22, 1993, Commerce Realty Group, Inc. (“CRG”) entered into a lease agreement
(“Original Lease”) with Irving Baker (“Baker”) under which Commerce agreed to lease red property in
Orange County, Florida (“Premises’). Ex. A. TheOriginal Lease covered fiveindividual parcelsand
interests:

1 A lease interest in a 25,030-sgquare foot parcel (“Parcel I” or “Color Tile

Parcel”);

2. A non-exclusive perpetual easement to use a common access drive (“Parcel
1");

3. A non-exclusive perpetual easement to use a portion of the common driveway
(“Parcd 111M);

4, An exclusive perpetud easement to aretention area (“Parcd [V”) for storm water
drainage and storage; and
5. An exclusive perpetual easement to use a turn-around area (“Parcel V).
Ex. A a Exs. D1-D5. TheOriginal Lease dso granted Commercean option (“Origina Option”) tolease
an adjoining parcd (“Expansion Ared’ or “Parcel VI1”) and to purchase theinterests granted under the
Original Lease. 1d. at 11 13(c), 38.* Plaintiffs assert that the Original Option included the option to
purchase Parcel VI, aswell asthe option to lease and to purchase Parcel 1V, as part of the Expansion

Area. CRG assigned its interest in the Original Lease to Commerce Limited Partnership #9219

(“Commerce”),? and the Original Lease was recorded on March 10, 1994.

! The portion of the Original Option granting Commerce the option to |ease the Expansion Area
isreferred to asthe “ Original Lease Option.” The portion of the Original Option granting Commerce
the option to purchase the Expansion Areais referred to as the “ Original Expansion Option.”

2 Commerceis a Pennsylvanialimited partnership with Terra Equities, Inc., the lead plaintiff, as
agenera partner, and CharlesMcDonald, Trustee and Martin E. O’ Boyle, Sr. aslimited partners.
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First American Title Insurance Company (“First American”) issued atitle policy (“Policy”) to
Commerce on April 15, 1994 to insure Commerce’ s interests in the Premises and Expansion Area,
including at least part of the Origina Option.® The Policy had an effective date of March 10, 1994. Only
Commerce was anamed insured in the Policy, which included in the definition of “insured” “those who
succeed to theinterest of the named insured by operation of law as distinguished from purchaseincluding,
but not limited to, heirs, distributees, devisees, survivors, persona representatives, next of kin, or corporate
or fiduciary successors.” P'sEx. C at Conditions and Stipulations § 1(a), Sch. A 1.

Under the Policy, First American agreed to insure Commerce against loss or damage up to
$400,000 incurred by Commerce due to the following:

1 Title to the estate or interest described in Schedule A being vested other than

as stated therein;
2. Any defect in or lien or encumbrance on the title;
3. Unmarketability of thetitle;
4, Lack of aright of accessto and from the land.

PsEx. Cat 1.* Asadefault rule, all defects “attaching or created subsequent to Date of Policy” are
excluded from coverage. P'sEx. C at Exclusions from Coverage 1 3(d). The Policy also includes
provisions requiring First American to assume the defense and prosecution of certain actions arising from

title disputes. P'sEx. C at Policy Conditions and Stipulations { 4.

% First American disputes that anything other than the option to lease Parcel VI was covered by
the Policy.

4 Schedule A lists Commerce’ s leasehold interest in Parcdl 1, its easement interestsin Parcels 11,
[, 1V and V, and an unspecified “option” interest in Parcel VI.
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The Policy also sets forth an option endorsement (“ Option Endorsement”) as follows:
With respect to the option to purchase described in Schedule B, the option to purchase
ishereby incorporated into Schedule A of the policy asaninterest insured thereby vested
intheinsured and [First American] insuresagainst loss or damage sustained or incurred
by the insured by reason of:
a) The unenforceability of the right to exercise the option to purchase
except to the extent that such unenforceability or claim thereof isbased on
thefailureof theinsured to havefulfilled the termsand conditions of the
option.
b) The priority over the option to purchase of any conveyance made of the
fee smple estate in the land or of any liens or encumbrances created
therein after the date of policy, excepting those liens or encumbrances
created or consented to by theinsured or created by statutein favor of or
for the benefit of governmenta bodiesor public utilitiesincluding without
limitation real estatetaxes, pecia assessments, demoalition liens, drainage
liens and water liens.
P's Ex. C at Option Endorsement.
On August 3, 1994, Commerce and Baker agreed to afirst amendment to the Original Lease
(“Arst Amendment”). InCommerce' sview, the First Amendment merely “confirmed” that the Expansion
Areaincluded Parcd 1V, while First American contendsthat the First Amendment enlarged the Expansion
Areatoinclude Parcd IV.> PsEx. D at 1 1. In either case, no changes were madeto the Policy, leaving
Commerce insured only for those interests that it held under the Original Lease.
On January 27, 1995, Baker and Commerce entered into a second amendment to the Original

Lease (* Second Amendment”), which was recorded on April 6, 1995. The Second Amendment included

an option under which Commerce could demand that Baker convey the Premises and the Expansion Area

> The First Amendment also made Commerce’ s easement interest in Parcel V non-exclusive
and was recorded on August 15, 1994.



to Commerce or its designee within sixty daysfor $350,000 (“ Option”). On the same date, Baker and
Commerce also agreed to an amended and restated |lease (“ Restated Lease”). Under the Restated Lease,
which incorporated many of the terms of the First and Second Amendments, Baker leased Commerce the
Expansion Area, defined to include Parcel V. In neither of these documents did Baker retain aright to
grant easementsin the Premises or Expansion Areato others, and, in the event that Commerce exercised
the Option, Baker was required to convey good and marketabletitle, freeand clear of al encumbrances.

Commerce assigned its interests under the Restated L ease to Commerce Limited Partnership
#9219-11 (“Commercell”)® under an assignment dated May 2, 1996 (“ Assignment”). Commercell paid
asum of $10.00 asconsderation for the Assignment, which wasrecorded on May 21, 1999. According
to the plaintiffs, Commerce made the Assignment in conjunction with oral representations and warranties
that, when the Option was exercised, thetitle to the Premises and the Expansion Areawould befree and
clear of all encumbrances. First American contends that the Assignment did not include any
representations or warranties. Neither anew insurance policy nor an additiona endorsement to the Policy
was issued.

Around the time the Assignment was executed, Baker granted Brightway Builders, Inc.
(“Brightway™) astorm water drainage easement (“ Brightway Easement”) that ran across aportion of the

Premises and/or the Expansion Area.” Thiswas donein conjunction with the sde of certain property near

® Commerce |l isa Delaware limited partnership that was formed on April 26, 1996.
Commerce |I’s general partner is Commerce GP, Inc., with Charles McDonald, Trustee, and Martin E.
O’'Boyle, Sr. aslimited partners.

" The document evidencing the Brightway Easement is referred to as the “ Brightway Easement
Agreement.” In their response, the plaintiffs assert that the Brightway Easement traverses Parcels 1V,
V and VI.



the Expans on Areaand was concluded without noticeto or the consent of either Commerce or Commerce
[I. Under the Brightway Easement Agreement, Brightway alegedly had theright to enter the Expansion
Areaand to make use of a Commerce-built retention pond for storm water runoff and drainage. In
addition, Baker and any future assignees of Baker were respons ble for the maintenance of the retention
pond for Brightway’ s benefit.

The parties disagree as to when the Brightway Easement constituted an encumbrance on the
Expansion Area, thus potentidly implicating the Policy. The Brightway Easement Agreement itself is dated
May 12, 1996, a date supported by First American, and was recorded on May 17, 1996. Plaintiffs,
however, point to an amended and restated contract for purchase and salebetween Baker and Brightway
(“Brightway Contract”), which is dated April 26, 1996 and guarantees the delivery of the Brightway
Easement Agreement at the closing of the Brightway Contract on May 8, 1996. Onthisbasis, the plaintiffs
arguethat the Brightway Contract imposed an encumbrance on the Expansion Areaasof April 26, 1996,
even if the Brightway Easement Agreement was not executed until |ater.

On June 26, 1997, Commerce || gave Baker notice of itsintent to purchase the Expansion Area
and set July 15, 1997 asthe closing date for the sale. However, due to the encumbrance placed on the
Expansion Areaby the Brightway Easement, theclosing did not take place. Commercell filed suit (“Baker
Suit”) in Forida s Circuit Court for the Ninth Judicial Circuit for Orange County against Baker and
Brightway on February 23, 1998 for damages and specific performance under the Origina Lease, the First
Amendment, the Second Amendment and the Restated Lease. IntheBaker Suit, Commercell requested
adeclaratory judgment with respect to theinvalidity of theBrightway Easement and further sought to quiet

titleto the Expansion Area. Commercell aso asked for damagesfor breach of contract and for trespass.



Commercell sent noticeto First American of itsclam relating to the Brightway Easement over the
Expansion Areaon December 1, 1997.2 On March 9, 1998, Commercell provided First American with
thebasisof itsclaim, asserting that it had sustained damagesasaresult of the unenforcesbility of the Option
and the priority of the Brightway Easement over the Option. Commercell aso provided First American
with acopy of Commerce II’s complaint in the Baker Suit and asked that First American pay costs and
legd fees associated with the counts of the complaint seeking to determine the vaidity of the Brightway
Easement.

First American responded on March 18, 1998, refusing to cover the costs of thelitigation. First
American based itsdenia on thefact that it was not aware of any claim that the Brightway Easement had
priority over the Option, although it appearsthat thisis precisely the position taken by Brightway in the
Baker Suit. Over the next year and ahaf, Commerce and First American exchanged correspondence as
to respongbility for the Baker Suit without any successat resolving thedispute. To date, Commerceclams
it hasincurred in excess of $90,000 in fees and expensesin attempting to cleer titleto the Expansion Area.

OnApril 5, 2001, theplaintiffsfiled thisComplaint, which asserts claimsfor breach of contract and
bad faith. Inresponse, First American has filed both the Objections and the Motion in each of which it

asserts that the plaintiffs’ claims are legally insufficient.’

8 First American contends that the claims initially filed by the plaintiffs refer only to Parcel IV,
and not Parcels V and VI.

*The parties have agreed that the court may consider the two pleadings together for present
purposes.



DISCUSSION
While the facts are complicated, the legal mattersin dispute can be distilled to three issues:
1 Theinterestsinsured under the Policy and when Policy coverage was terminated;

2. The specific warranties given when Commerce transferred its propenierests
to Commerce Il under the Assignment; and

3. The timing of the Assignment with regard to the creation of the Brightway
Easement.

Becausethere are disputed issues of material fact asto theseissues, the Objectionsare overruled and the
Motion is denied.
l. Although the Policy Does Not Cover an Option to Purchase Parcel 1V, it Coversan

Option to Purchase Parcd VI and Post-Policy Encumbranceson That Option, Possibly
|ncluding the Brightway Easement.

Whilethe Policy isnot clear, it gppearsto cover an option to purchase Parcd VI aone and insures
only aneasement interestin Parcel 1V. Inaddition, the Policy covers post-Policy encumbrancesonthe
option to purchase Parcel V1. Becausethere are disputed issues of materia fact asto which Parcelshave
been encumbered by the Brightway Easement, the court cannot grant summary judgment.

A. The Brightway Easement May Cross Parcels1V, V and VI.

Asaninitial matter, it isnecessary to address which Parcels are encumbered by the Brightway
Easement. Plaintiffscurrently assert the Brightway Easement is” astormwater drainage easement across
ParcdslV,V and1V,” Flantiffs Responseat 8, dthough apreviousplaintiffs submisson madeno clam
that the Brightway Easement infringed on their interestsin ParcesV and IV. Complaint Ex. F. Giventhe
confusion over theinterests encumbered, this court should not grant summary judgment. The court will,

however, assumethat the Brightway Easement traversesParcels1V, V and VI and examinethe Policy and



the issues of law accordingly.*

B. The Policy Coversan Option to Purchase Parcel VI.

The Policy statesthat it insures Commerce against lossresulting from*[t]itleto the estate or interest
described in Schedule A being vested other than as stated therein,” aswell as*“[a]ny defect in or lien or
encumbranceonthetitle” Ex. Cat 1. Schedule A, inturn, statesthat “[t]he estate or interest in theland
described or referred to” in the Policy isaleasehold asto Parcd |, an easement asto Parcd 11, 111, 1V, V,
and an option interest asto Parcel VI. Thereisno explicit definition of the optioninterest in Parcel V1
covered, leaving it unclear whether the Policy coversan option to lease Parcel VI or an option to purchase
parcel VI.

Thisconfusonisameliorated to adegree by the Option Endorsement. The Option Endorsement
refers to “the option to purchase described in Schedule B,” and states that this option “is hereby
incorporated into Schedule A of the policy asan interest insured. . . .” At theleast, thisimpliesthat the
Parcel V1 option covered by the Policy is an option to purchase and not merely an option to lease.

This conclusionisbolstered by thelanguagein the Origina Lease.* Paragraph 38 of the Origind
Lease, which setsforth the Original Purchase Option, states that Commerce “shall have the option

(‘Option’) to purchase the L eased Premises (as the same may have expanded pursuant to the provisions

19 Neither party asserts that the Policy covered any interest in Parcel V other than an easement
interest. Asaresult, thereis no need to address the Policy coverage of Parcel V.

" The court has inferred that First American reviewed the Original Lease before issuing the
Policy.



of subparagraph [13](c), hereof) inthefollowing manner.” Ex. A at 138 (emphasisadded).”? Paragraph
13(c), inturn, describesthe Original Expansion Option, including the option to expand theleased land to
include Parcel V1. Thus, the Origind Leaseincludesthe option to purchase Parcel VI and establishes that
this option maybe an insurable interest.

The court concedesit to be peculiar that the option to purchasewould include Parcel VI but none
of theoriginal leased land. Becausethe Policy failsto mention any option interest in Parcel |, however,
there can be no other reasonableinterpretation other than that the option to purchase covered by the Policy
is an option to purchase Parcel V1.2

InitsMotion, First American dismisses the Policy’ s reference to an option to purchase as a
“misnomer,” arguing that the Original Lease did not grant Commerce an option to purchase Parcel V1.
Motion at n.6. In doing so, First American ignores the definition of “Leased Premises’ set forth in
Paragraph 38 of the Origina Lease. Given the evidence currently beforeit, the court must disagree with

First American and conclude that the option covered by the Policy is an option to purchase Parcel VI.

2 The actual reference in Paragraph 38 is to Paragraph 11(c), but it appears that this reference
isinerror. Paragraph 11(c) addresses the allocation of awards in the event that the Premises are taken
through eminent domain and does not address expansion at al. Paragraph 13, in contrast, sets forth the
Original Purchase Option. The Court has therefore inferred that the intended reference is to Paragraph
13(c).

3 To the extent that this provision is ambiguous, the parties doubtlessly will introduce evidence
to resolve any ambiguities at trial. See Auto-Owners Ins. Co. v. Anderson, 756 So. 2d 29, 34 (Fla.
2000) (“[i]f the relevant policy language is susceptible to more than one reasonable interpretation, . . .
the insurance policy is considered ambiguous’); Fayette County Hous. Auth. v. Housing and Redev.
Ins. Exch., 771 A.2d 11, 13 (Pa. Super. Ct. 2001) (provisions in an insurance policy are ambiguous “if
they are subject to more than one reasonable interpretation when applied to a given set of facts’);
Williams v. Nationwide Mut. Ins. Co., 750 A.2d 881, 885 (Pa. Super. Ct. 2000) (an insurance
provision is ambiguous “if reasonably intelligent people could differ asto its meaning”).
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C. Regardless of What the Original Lease Says, the Policy Does Not Cover an
Option to Do Anything Other than to Purchase Parcel VI.

Theplaintiffsarguethat the Origina Lease grants Commerce, as part of the Original Purchase
Option, an option to purchase Parcel 1V and that the Policy coversthe entire Origina Purchase Option.
The court cannot agree with this assessment.

Plaintiffs argument rai sesthethreshol d question whether the Origina Optionincluded Parcel IV
inthe Expansion Area, thus granting Commerce the option to purchase Parcd 1V in addition to Parcd VI.
The Original Lease describesthe property covered by the “ Expansion Option” as*“thetract or parcel of
land stuate in Orange County, State of Florida, and designated as ‘ Expansion Areal onthe Plan” attached
totheOrigina Lease. Ex. A a 113(c)(i). Unfortunately, the Planislessthan clear: it gppearsto indicate
that the Expansion Areacovers Parcds|11 and VI and aportion (though not all) of Parcdl 1V.** Moreover,
the parties disoute whether the First Amendment merely clarified that Parcel 1V was part of the Expansion
Area, asthe plaintiffs argue, or enlarged the Expansion Areato include Parcel 1V, as First American
contends.

Thisdiscussion of the Original Lease may be beside the point, however, sincethereisno Policy
language explicitly incorporating thetermsof the Original Lease. Irrespective of how the Origina Lease
isinterpreted, thereisno indication that the Policy covered any optioninterest in Parcel 1V. Schedule A
of the Policy refersonly to an easement interest in Parcel 1V, and the only option interest insured isthe
option to purchase Parcel V1. While Commerce was permitted to extend the Origina Option to include

an option to purchase Parcel 1V inthe First Amendment, the plaintiffs have not pointed to anything that

¥ The remaining portion of Parcel IV is designated as “ Retention Area.”
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would indicate aparalel extenson of the Policy’ scoverage. Onthisbasis, the court must conclude that
the Policy coversonly Commerce seasement interest in Parcel 1V, and that the option insured under the
Policy is nothing more than an option to purchase Parcel V1.

D. The Policy May Cover Post-Policy Encumbrances on the Option to Purchase
Parce VI.

First American also arguesthat the Policy does not cover encumbrancesarising after the datethat
it issued the Policy. The court is not persuaded to accept this argument to the broad extent that First
American presses it.

Firgt, the Policy insures against encumbrances on Commerce’ soption to purchase Parcel V1 that
arise after the effective date of the Policy. While the Policy generally insures against only those
encumbrances existing a the time the policy isissued,” it insures against “[t]he priority over the option to
purchase of any conveyance made of the fee smple estate in the land or of any liensor encumbrances

created therein after the date of policy,” with certain limited exceptions. Ex. C at Exclusions from

Coverage 1 3(d), Sch. B (emphasisadded). Thus, thefact that the Brightway Easement was created after
April 15, 1994, the date on which the Policy wasissued, does not automatical ly preclude coverage under
the Policy for encumbrances on the option to purchase Parcel V1.

Additionally, thetermsof the Policy specifically providethat it isto continueinforce“solong as
theinsured shall haveliability by reason of covenants of warranty made by theinsured in any transfer or

conveyanceof theestate or interest.” Ex. Cat Conditionsand Stipulations 2. Asaresult, if Commerce

> To support the position that title policies cover only those encumbrances in existence at the
time the policy isissued, First American has cited Foehrenbach v. German-American Title & Trust Co.,
217 Pa. 331, 66 A. 561, 563 (1907).
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issubject toliability for breach of warrantiesgiven in conjunction with the Assgnment, the Policy remains
in effect, and Policy coverage may beimplicated for encumbrances on the option to purchase Parcel V1.

. The Assignment Includes an Implied Warranty That Commer ce has the Option to
Pur chase Good Titleto Parcel VI.

Having determined the general scope of the Policy, the court must now consider the Assignment
between Commerce and Commerce Il and the question whether that Assignment included warranties that
implicated the Policy. Because Horidalaw impliesawarranty of good titlein an assgnment of an interest
inred property, the Assgnment includes an implied warranty that the option to purchase Parcel VI would
grant Commerce |1 good title to Parcel VI.

The court must first note that the Assignment does not include any written warranties. According
to the plaintiffs, however, Commerce represented to Commerce Il that it held its interests under the
Restated Lease“freeand clear of dl titleliens, defectsand encumbrances,” and that theinterests covered
by the Option, when exercised, would be similarly “free and clear of all title liens, defects and
encumbrances.” Affidavit of Martin E. O’Boyle, Sr. at 1 16-17. Commerce aso argues that the
Assignment included an implied warranty of title, in accordance with Florida law.

In asserting that Commerce gave Commerce |l animplied warranty of titlein the Assgnment, the
plaintiffsrely primarily on two Horidacases. In Generd Electric Credit Corp. v. Air How Indudtries, Inc.,
432 So. 2d 607 (Fla. Dist. Ct. App. 1983), the defendant had assigned the plaintiff amortgage that was
ineffective becauseitslegal description of the property wasinaccurate. Infinding for the plaintiff, the court
noted that the warranty in the assignment that the mortgage waslegaly enforcegble“smply mirror[ed] the

otherwise exigting rule that the assignment of amortgage carrieswith it an implied warranty thet it iswhat
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it purportsto be: an existing valid, lega obligation enforceable againgt the property, ostensibly secured.”
432 So. 2d at 608-09 (citations and footnote omitted).

Similarly, in Walton Land & Timber Co. v. Long, 135 So. 2d 843 (Fla. 1939), the Florida

Supreme Court examined the assgnment of alicenseto cut timber where theland on which thetimber was
located had been condemned by the government for eminent domain purposes. The Court noted that “in
every contract for the sde of redty thereisan implied undertaking to make agood title’ and held that there
was “an implied undertaking on the part of the defendant to make good title to the standing timber
contracted tobe sold.” 135 So. 2d at 848. Seealso 77 Am. Jur. 2d Vendor & Purchaser 1123 (“inthe
absence of any provision in the contract indicating the character of thetitle provided for, the law implies
an undertaking on the part of the vendor to make and convey agood or marketabletitle to the purchaser”).

According to First American, these cases” merely stand for the proposition that an assignment of
redty, or aninterestinredty, carriesanimplied warranty that the assgnor hasthelegal right to assignthe
interest assigned” and cannot be applied to the instant matter. Defendant’ sReply at 8. However, this

interpretation finds no support in either case. Indeed, in both General Electric and Walton, the flavswere

in the assignor’ stitle to the property, not merely in the assignor’ sright to assign title to the property.
In the abbsence of language disclaming the implied warranty of title, the court must conclude thet,

in assigning itsinterests under the Restated L ease to Commerce |1, Commerce impliedly warranted that

it had good titleto such interests, including itsoption to purchase Parcdl V1. Thiswarranty was breached

if Commerce did not have aright to purchase good title to Parcel V1.

16 Because the Assignment included an implied warranty of good title, the court need not
examine the legal effect of Mr. O’ Boyle' s aleged ora warranty.
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[I1.  TheBrightway Easement Constituted an Encumbrance asof the Date of the Brightway
Contract.

Thefind question presented by the Motion iswhether the Brightway Easement encumbrance was
lodged prior to the transfer of interestsfrom Commerce to Commerce 1, thereby implicating the Policy.
The court concludes that it was.

While the parties have not been able to agree on the legal effect of certain events, they arein
agreement as to the dates on which those events took place. Brightway and Baker entered into the
Brightway Contract, which promised the establishment of the Brightway Easement, on April 26, 1996. The
Assignment was executed on May 2, 1996, and on May 12, 1996, Brightway and Baker entered into the
Brightway Easement Agreement.

Theplaintiffsrely onthedoctrine of equitable conversion urging that the encumbrance was created

on the date the Brightway Contract was executed. Thisdoctrine wasrelied onin B.W.B. Corp. v.

Muscare, 349 So. 2d 183 (Fla. Dist. Ct. App. 1977). There, the sdllers-defendants granted the lessee of

the relevant property an option to purchase the property, and the partieslater entered into an unrecorded
agreement of sale. Although thesaewasnever consummeated, no releasewassigned. Thedefendantsthen
conveyed the property to the plaintiff by warranty deed.

TheB.W.B. Corp. court first noted that, under the doctrine of equitable conversion, an outstanding
contract for sale of red property establishes*the vendee asthe beneficia owner of the property, with the
vendor retaining only naked title,” even where the vendee has not paid the purchase price. 349 So. 2d at
184-85 (citation omitted). Because the outstanding agreement of sale created acloud on the defendants

title to the property, the defendants breached the warranty deed, and the plaintiffs were entitled to costs
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required to quiet title.

First American attemptsto distinguish B.W.B. Corp. in several ways. First, thesdllersin B.W.B.
Corp. executed affidavits sating that the property was*“freeand clear of al liens, taxes, encumbrances and
clams....” 349 So. 2d a 184. Second, the property was conveyed by warranty deed, and third, the
defendants themselves were responsible for the defect in the title.

First American’ sfirg two argumentsare unpersuasi ve because, asdiscussed supra, the Assgnment
included animplied warranty of goodtitle. Inaddition, thereisnoindicationin B.W.B. Corp. or anywhere
elsethat Foridalaw distinguishes between defects created by the seller and those created by third parties.
Thus, the doctrine of equitable conversion leadstothe conclusion that the Brightway Easement congtituted
an encumbrance as of April 26, 1996, prior to the date on which Commerce assigned itsinterest under the
Restated Lease to Commerce I1. Hence, the Policy was implicated.

CONCLUSION

The court has reached the following conclusionsbased on the record as congtituted in conjunction
with the Motion:

. Although the Policy isnot clear, it appears that the only option covered is an option to purchase

Parcel VI;

. ThePalicy coversthose post-Policy encumbrancesthat interferewith the option to purchase Parcd

VI
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The Assignment included an implied warranty that Commerce had good title to the property
covered by the Option;

The Brightway Contract constituted an encumbrance as of April 26, 1996; and

There are disputed issues of materia fact asto which Parcels are encumbered by the Brightway
Easement.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.
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