IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA

CIVIL TRIAL DIVISION

HEMISPHERX BIOPHARMA, INCORPORATED : JULY TERM, 2000
Plaintiff
: No. 3970

V.
MANUEL P. ASENSIO,
ASENSIO & COMPANY, INCORPORATED, and

ASENSIO.COM, INCORPORATED

Defendants
: Control No. 050537

ORDER

AND NOW, this 6th day of September 2001, upon consideration of defendants Motion for
Summary Judgment, plaintiff’ sresponsein opposition, the parties’ respectivememoranda, al other matters
of record, and in accord with the Opinion being filed contemporaneoudy withthis Order, itisSORDERED
that defendants’ Motion for Summary Judgment is Denied.

BY THE COURT:

ALBERT W. SHEPPARD, JR., J.
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Defendants
: Control No. 050537

OPINION

Albert W. Sheppard, Jr., J. et September 6, 2001

Presently beforethis court isdefendants Motion for Summary Judgment, seeking to dismissthe
actioninitsentirety. Defendants make severa argumentsin support of their motion. Certain arguments
involve drict issues of law, while othersinvolveissues of fact. ThisOpinionislimited to adiscusson of the
issues of law, becauseit isevident to the court that genuine issues of materid fact exist which preclude
granting summary judgment. Further, resolution of thelegd issuesd o demondratesthat summary judgment

IS not appropriate.



BACK GROUND"

Thisaction arisesfrom defendants dleged schemeto illegaly manipulate the price of, and short-
&I, plaintiff’ s common stock through defendants publication of dlegedly defamatory datementsin aseries
of researchreportsand/or pressrel easesregarding plaintiff and plaintiff’ sdevel opment of acertainanti-vird
drug.

Paintiff, Hemispherx Biopharma, Inc. (“HBI”), isaDelaware corporation withits principa place
of busnessin Philadel phia, Pennsylvania. HBI isengaged in the business of researching, developing and
testing experimental pharmaceutical compoundsand drug technologiesfor regulatory approva and sde.
Its primary focus has been the development and clinical testing of the anti-viral compound known as
Ampligenfor the possibletreatment of viral afflictions such as chronic fatigue syndrome (“ CFS’) and
chronic hepatitis. HBI’s common stock is currently traded on the American Stock Exchange.

Defendant, Asensio & Company, Inc. (*ACI”), isaDeaware corporationwith itsprincipa place
of busnessin New York, New York. Itisaregistered broker and investment banking firm that publishes
and digtributesto the investing public analytica research reports regarding publicly-traded companies and
trades securities of those companiesfor itsown account. Defendant, Asenso.Com, Inc. (*Asenso.Com”)
purportedly owns 100% of the sharesof ACI, maintains ACI’ saccounts and providesthe necessary capitd
for ACI to conduct its business, including proprietary trading and the short-salling alegedin this action.

Manuel P. Asensio (“Asensio”), acitizen of New Y ork, is the founder and chairman of ACI.

The facts presented here are intended as background in reviewing the nature of this action and
the present motion. For more detail on the facts and procedural history of this case, please see this
court’ s previous Opinion, Hemispherx Biopharma, Inc. v. Asensio, July 2000, No. 3970 (C.P. Phila.
Feb. 14, 2001)(Sheppard, J.).




In August 1998, defendants purportedly began to accumul ate short positionsin HBI in order to
realize a profit which would occur from the erosion in the price of HBI's common stock after the
publication of theallegedly defamatory statements. On September 22, 1998, defendants produced and
published, through means of interstate commerce including the Internet, a “research report” and
accompanying pressrel ease, contai ning numerous statements about HBI and Ampligen. SeePl. Exhibit
33.2 Thisresearch report was accompanied by a“strong sell recommendation” with respect to HBI's
shares of common stock. 1d. It was preceded by defendants' statements which appeared inan articlein
the September 28, 1998 i ssue of Business Week which had been distributed on the Internet on September

17,1998. SeePl. Exhibit 32. Thereport and accompanying press release included the following initia

Statements:

. Ampligenis*“toxic’;

. Ampligen has “no medical or economic value’;

. Ampligen “is medically useless and an obsolete drug”;

. Ampligenis*off patent”;

. HBI has made “fraudulent misrepresentations about Ampligen’s FDA filing
status and CFS earnings clams’;

. HBI'sPhase Il clinical trial of Ampligen for use as a possible treatment for
CFSwas " neither placebo-controlled nor double blind” and “failed”;

. Thereis*“no legitimate medical or business purpose for [HBI’s] continuing
attempts to test Ampligen for treatment of CFS and other diseases’;

. HBI “is not and has never been engaged in any long term project to create a
new drug’;

. HBI has “purposefully cultivated” false claims regarding Ampligen “in order to
defraud investors’;

. HBI “is promoting futile projects smply in order to enable insidersto sell their

otherwise worthless stock to the public.”

*The term--“ Exhibits’ means those exhibits attached to the parties’ respective memoranda of
law pertinent to the present motion. Plaintiff’s exhibits are designated by number as Exhibit P-1, P-2,
P-3, etc. Defendants' exhibits are designated by letter as Exhibit D-A, D-B, D-C, etc.
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See . Exhibit 33. Defendants aso published additiona statements on ACI’ swebsite and to third parties
suchastheFDA, the American Stock Exchange, the Securities Exchange Commission and Business\Week
magazinewhich aredlegedly defamatory. Someof defendants’ stlatementsa so gppeared in the September

23, 1998 issue of the Philadelphialnquirer. See Pl. Exhibit 34. The publication of these statements

allegedly caused the price of HBI’s common stock to decline precipitously, reduce the value of the
company, and impaired HBI’ s business relations with third parties.

Thisaction originated in thefederal court system over two yearsago. It wastransferred tothis
court on July 31, 2000, pursuant to 42 Pa.C.S.A. §5103. Plaintiff assertsfour counts against defendants:
(1) defamation; (2) disparagement; (3) intentional interference with existing and prospective business
relations; and (4) civil conspiracy. Defendantsmovefor summary judgment, asserting, inter alia, that (1)
the challenged statements are not actionable sncethey are mere opinions based on disclosed facts; (2) the
satementsare substantidly true; (3) HBI isapublic figure and cannot prove that the Satementswere made
with actual malice; (4) HBI'sdamages are not recoverablefor alossin market capitalization; (5) HBI
cannot show acausal connection between the statements and the lossesiit alegedly suffered; (6) HBI
cannot make out aclaim for tortious interference based on difficulty to work with third parties on account
of defendants statements; and (7) HBI failsto meet the plurdity requirement to make out aclam for civil
conspiracy where HBI does not identify the* John Doe” defendantswhichit alleges conspired with the
named defendants to defame HBI.

For thereasons set forth, this court finds that defendants are not entitled to summary judgment as

amatter of law.



DISCUSSION

Rule 1035.2 of the PennsylvaniaRules[Pa.R.C.P.] providesthat amoving party isentitled to
summary judgment if (1) thereisno genuineissueof any amateria fact asto anecessary e ement of the
cause of action or defense that could be established by additional discovery or expert report, or (2) after
the completion of discovery, aparty bearing the burden of proof on anissue hasfailed to produce evidence
of factsessentia to the cause of action or defense such that ajury could returnaverdict in hisfavor. The

moving party hasthe burden to provethat thereisno genuineissue of material fact. Hagansv. Condtitution

State Serv. Co., 455 Pa.Super. 231, 687 A.2d 1145, 1156 (1997). Once the moving party meets this
burden, the non-moving party must set forth specific facts showing that thereisagenuineissuefor trid. 1d.
Thetrial court’ sfunction isto determine whether there are controverted issues of fact, not whether there
issufficient evidenceto provethe particular facts. Id. at 1157. A motion for summary judgment must be
viewed in the light most favorable to the non-moving party, and all doubts as the existence of agenuine

issue of materid fact must be resolved againgt the moving party. Pennsylvania State University v. County

of Centre, 532 Pa. 142, 145, 615 A.2d 303, 304 (1992). Only wherethere is no genuineissue asto any
materia fact and it isclear that the moving party isentitled to judgment asamatter of law will summary

judgment be entered. Skipworthv. Lead IndustriesAss n., Inc., 547 Pa. 224, 230, 690 A.2d 169, 171

(1997).

l. Pennsylvania L aw Applies Because Pennsylvania Hasthe Greatest I nterest in
Protecting Plaintiff’s Reputation Since Plaintiff is Domiciled in Pennsylvania

Thethreshold issue to decideiswhether thereisachoice of law issue, and if so, which law should

the court apply. Inany case, however, Pennsylvaniaconflict of law rulesrequire that a Pennsylvania court



apply Pennsylvania sevidentiary sufficiency sandard to aclaim regardless of which state’ ssubstantivelaw

appliestotheclaim. See, eq., Foley v. Pittsburgh-Des Moines Co., 363 Pa. 1, 68 A.2d 517, 521 (1949)

(“Thelaw of theforum also controlsall questions asto burden of proof and whether thereis sufficient
evidence of negligence and proximate causation to entitle the plaintiff to have the case submitted to the
jury.”); Sudol v. Gorga, 346 Pa. 463, 31 A.2d 119, 120 (“Thelaw of the forum determineswhether there
issufficient evidence on anissue of fact to warrant itssubmissonto ajury.”); Crawford v. Manhattan Life

Ins. Co. of N.Y., 208 Pa.Super. 150, 161 n.2, 221 A.2d 877, 884 n.2 (1966) (“The questions of

presumption and burden of proof in thisregard are, of course, procedurd and to be determined by the law
of theforum.”); Restatement (Second) of Conflict of Laws 8 135 (“Thelocd law of the forum determines
whether aparty hasintroduced sufficient evidenceto warrant afinding in hisfavor onanissueof fact . . .”).

Therefore, the Pennsylvania standard for summary judgment applies to the motion. Smith v.

Commonwealth Nat'l Bank, 384 Pa.Super. 65, 557 A.2d 775, 771 (1989) (applying Pennsylvania

standard for summary judgment where New Y ork substantive law governed the plaintiff’s claims).
Here, defendants assert that there may be achoice of law issue since they are headquartered and
work in New Y ork, which isthe situs of the publication of the allegedly defamatory statements, while
plaintiff’s principal place of businessisin Pennsylvania. Defs. Mem. of Law, at 19 n.17. Defendants
concede that no choiceis necessary because summary judgment should be granted under either New Y ork
law or Pennsylvanialaw, but they also assert that New Y ork law is “ decidedly more protective” of
gatements of opinion than the U.S. Condtitution. 1d. Plaintiff, in turn, arguesthat Pennsylvanialaw must
be applied since New Y ork law isdecidedly more favorableto defendantsin defamation casesand since

Pennsylvania sflexiblechoiceof law rulesdictatethat Pennsylvaniahasthepriority of interestinaddressing



theissues. Pl. Mem. of Law, at 23-26.
Thefirst epinachoice of law analyssisto determineif the laws of the competing states actudly

differ. Ratti v. Wheeling Pittsburgh Steel Corp., 758 A.2d 695, 702 (Pa.Super.Ct. 2000)(citations

omitted). If thereisno difference, no further analysisisrequired. 1d. If aconflict exists, the court must
weigh“thegovernmental interestsunderlying theissue and determine which state hasthe greater interest

intheapplication of itslaw.” Id. Seeaso, Griffith v. United Airlines, Inc., 416 Pa. 1, 21, 203 A.2d 796,

805 (1964)(rgjecting the strict lex loci delicti rulein favor of amore flexible approach which permits
andydsof the palicies and interests underlying the particular issue and determining which gate hasthe most
significant relationship to the issue).

The central issuein this case is whether plaintiff was defamed by defendants’ publication of its
research report on September 22, 1998 and the subsequent publications of various statementsderiving
from that report.® A quick examination of New Y ork and Pennsylvania cases shows that both states deem
mere express onsof opinion asnon-actionableto support aclaim for defamation, but both statesalow such
clamsto proceedif the statement of opinionimpliesundisclosed factswhich are capable of adefamatory

meaning. See Congtantinov. University of Pittsburgh, 766 A.2d 1265, 1270 (Pa.Super.Ct. 2001); Green

V. Mizner, 692 A.2d 169, 172 (Pa.Super.Ct. 1997); Grossv. New Y ork TimesCo., 603 N.Y.S.2d 813,

82N.Y.2d 146, 151-52 (1993). Both Pennsylvaniaand New Y ork state courts apply the Restatement
(Second) of Torts, 8566, in determining whether astatement isanon-actionable pure” opinion or whether

astatement isa“mixed” opinion capable of being understood by thereader or listener to be defamatory.

*Plaintiff’s other claims for disparagement, tortious interference with existing and/or prospective
business relations and civil conspiracy all depend on the viability of the defamation claim.
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Green, 692 A.2d at 174; Gross, 82 N.Y .2d at 153-54.

Further, both New Y ork and Pennsylvaniacourts hold that acommunication may be defamatory
if itimputesto another conduct, character or condition that would adversdly effect hisfitnessfor the proper
conduct of hisbusiness, trade or profession. Congantino, 766 A.2d at 1270; Clementev. Impastato, 711
N.Y.S2d 71, 73,274 A.D.2d 771, 773 (2000). Under Pennsylvanialaw, “defamation isacommunication
which tendsto harm anindividud’ sreputation so asto lower him or her in the estimation of the community
or deter third persons from associating or dealing with him or her.” Constantino, 766 A.2d at 1270
(citationsomitted). Similarly, New Y ork courts have found defamatory meaning in “wordswhich tend to
exposeoneto public hatred, shame, oblogquy, contumely, odium, contempt, ridicule, aversion, ostracism,
degradation or disgrace, or to induce an evil opinion of onein theminds of right-thinking persons, andto

deprive one of their confidence and friendly intercoursein society.” Fairly v. Peekskill Star Corp., 445

N.Y.S.2d 156, 83 A.D.2d 294, 296 (1986)(quoted in Weingtein v. Friedman, 1996 WL 137313, At *10

(S.D.N.Y. Mar. 26, 1996)).
Moreover, theUnited States Supreme Court has set forth that apublic figure plaintiff, bringinga
defamation suit, must show that the statement was made with “actual malice,” i.e.,, with knowledgethat it

wasfaseor with recklessdisregard asto whether it wasfalse or not. Gertz v. Robert Welch, Inc., 418

U.S. 323, 327-28 (1974)(adopting standard set forth in New Y ork Times Co. v. Sullivan, 376 U.S. 254,

279-80(1964)). Asto defamation suitsbrought by privatefigure plaintiffs, irrespective of whether the
statementsinvolved matters of purely private or public concern, the Court alowsthe Statesto definefor
themsalves the appropriate standard of liability aslong asthey do not impose liability without fault. 1d. at

347. Nochoiceof law issuewould thereforeexist if HBI was deemed apublic figure plaintiff since both



Pennsylvaniaand New Y ork courtsapply the* actua malice” standard as mandated by the U.S. Supreme

Court. SeeDisdllev. P.G. Publishing Co., 375 Pa.Super. 510, 548, 544 A.2d 1345, 1364 (1988);

Sweeney v. Prisoners Legal Servs. of New York, Inc., 538 N.Y.S.2d 370, 373, 146 A.D.2d 1, 5

(1989).

Rather, achoiceof law issuewould ariseif this court concludesthat plaintiff isaprivatefigure
plaintiff. InPennsylvania, aprivatefigure plaintiff, seeking to recover for harminflicted asaresult of the
publication of defamatory statements, must prove that the defamatory matter was published with “want of

reasonable care and diligence to ascertain the truth” or with negligence. Rutt v. Bethlehems' Globe

Publishing Co., 335 Pa.Super. 163, 186, 484 A.2d 72, 83 (1984). In contrast, New Y ork law holds that
aprivate plaintiff figure bringing a defamation suit for statements of public concern must prove that the

publisher acted in agrosdy irresponsible manner. Chapadeau v. Utica Observer-Dispatch, 38 N.Y.2d

196, 199, 379 N.Y.S.2d 61, 64 (1975). Seeaso, Jewell v. NYP Holdings, Inc., 23 F.Supp.2d 348,

391-92 (S.D.N.Y. 1998)(adopting “incremental harm” defense to defamation and observing that New
York law “broadly recognize[s| aseriesof different privilegesin defamation cases, some qudified, others
absolute”). Asdiscussed below, thiscourt findsthat HBI isaprivatefigure plaintiff. Therefore, aconflict
does exist asto plaintiff’s burden of proof.

Thiscourt findsthat Pennsylvanialaw gppliesto plantiff’ ssubstantivelaw camssince Pennsylvania
hasthe greatest interest in protecting HBI' sreputation. The purpose of adefamation suit isto compensate

anindividud for harm to one' sreputation inflicted by the defamatory statement. Pro Golf Manufacturing,




Inc. v. Tribune Review Newspaper Co., 761 A.2d 553, 556 (Pa.Super.Ct. 2000)(citations omitted).* See

aso Wilsonv. Satala, 970 F.Supp. 405, 414 (E.D.Pa. 1997); Fitzpatrick v. Milky Way Productions, Inc.,

537 F.Supp. 165, 171 (E.D.Pa 1982). Sincethe sate of aplaintiff’sdomicileisgenerdly the place where
most of hisreputational contactsarefound, the statewith thegreatest interest in vindicating the plaintiff’ s
good name and providing compensation for harm caused by the alleged defamation isthat state. Wilson,
970 F.Supp. at 414. Additionally, section 150 of the Restatement (Second) of Conflictsof Laws, relating
to multi-Sate defamation, sates, in pertinent part, thet: “[w]hen acorporation, or other legd person, clams
that it hasbeen defamed by an aggregate communication, the state of most significant relationship will
usualy bethe state where the corporation, or other legal person, had its principal place of businessat the
time, if the matter complained of was published inthat state.” Restatement (Second) of Conflictsof Laws,
§8150(3). But see, Restatement (Second) of Conflictsof Laws, 8 149 (relating the general rulethat in

defamation action, “the local law of the state where the publication occurs determines the rights and

lidbilities of the parties, except asstated in8150..."). Seedso, Lal unaEnterprises, Inc. v. CBS Corp.,
74 F.Supp.2d 384, 385 (S.D.N.Y. 1999)(under New Y ork’ s choice of law rules, the Sate of the plaintiff’'s
domicilein adefamation case usualy hasthe most significant relationship to the case provided that the
publication was in the plaintiff’s state).

Here, HBI is a Delaware corporation with its principal place of business in Philadelphia,
Pennsylvania. Defendants, on the other hand, are New Y ork residents. The alleged defamatory

publications originated in the September 22, 1998 research report that appeared on defendants’ website.

“In contrast, the tort of commercial disparagement isto protect one’s economic interest against
pecuniary loss. Pro Golf Manufacturing, 761 A.2d at 556.
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The alleged defamatory statements also appeared in Business Week magazine and the Philadelphia

Inquirer. Sincethedleged defamatory statementsappeared in morethan one state, including Pennsylvania,
the state with the most significant rel ationship appearsto be Pennsylvania, the state of HBI’ sdomicile.
Restatement (Second) of Conflictsof Laws, 8 150(3). Accordingly, thiscourt will apply Pennsylvanialaw
to plaintiff’s substantive claims.

[. HBI IsNot A General Public Figure Nor A Limited Purpose Public Figure Nor

Isthe Subject of the Alleged Defamatory Statements Necessarily A Matter of Public
Controversy

Pennsylvanialaw holdsthat theinitia questionwhether aplaintiff isapublic or privatefigureisan

issue of law to be determined by thetrid court. Brown v. Philadephia Tribune, 447 Pa.Super. 52, 60, 6638

A.2d 159, 163 (1995); lafrate v. Hedesty, 423 Pa.Super. 619, 623, 621 A.2d 1005, 1007 (1993);

Wagstaff v. The Morning Call Inc., 41 Pa. D.& C.4th 431, 439-40 (C.P. Lehigh Cty. 1999). In Gertz,
the Supreme Court identified two classes of public figures:

In some instances an individual may achieve such pervasive fame or
notoriety that he becomes a public figure for all purposesand in all
contexts. More commonly, anindividud voluntarily injectshimself or is
drawn into aparticular public controversy and thereby becomesapublic
figurefor alimited range of issues. In either case such persons assume
special prominence in the resolution of public questions.

418 U.S. at 351. Accord Wolston v. Reader’s Digest Assoc., 443 U.S. 157, 165 (1979). Whether a

person isalimited purpose public figure depends upon the nature of the controversy and the extent of

plaintiff’ sinvolvement withit. Rutt v. Bethlehems Globe Publishing Co., 335 Pa.Super. 163, 181, 484

A.2d 72, 81 (1984)(quoting Gertz, 418 U.S. at 352). A person may be considered alimited purpose

public figure“if heisattempting to have, or redigtically can be expected to have, amagjor impact on the
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resolution of aspecific public dispute that has foreseeable and substantia ramificationsfor personsbeyond

itsimmediate participants.” Id. at 180-81, 484 A.2d at 80 (quoting Waldbaum v. Fairchild Publications,

Inc., 627 F.2d 1287, 1292 (D.C.Cir. 1980)). A person becomesalimited purpose public figure because

heinvitesand merits“attention and comment.” |afrate, 423 Pa.Super. at 622, 621 A.2d at 1007 (quoting
Gertz, 418 U.S. at 346). However, aprivateindividual “isnot automatically transformed into apublic
figurejust by becoming involved in or associated with amatter that attracts public attention.” 1d. at 181,

484 A.2d at 81 (quoting Wolston, 443 U.S. at 167).

Additiondly, apublic controversy must be ared dispute, the outcome of which affectsthe generd
public or some segment of it in an appreciable way. lafrate, 423 Pa.Super. at 623-24, 621 A.2d at 1007
(citations omitted). “[P]rivate concernsor disagreements do not become public controversies smply
becausethey attract attention.” 1d. at 624, 621 A.2d at 1007. To determine whether such a controversy
exigs, the court must examine whether personswere actudly discussing some specific question and if the
press was covering the debate and reporting what people were saying; if the issue was being debated
publicly andif it had foreseeable and substantia ramificationsfor non-participants. Id. at 624, 621 A.2d
at 1008. However, “those charged with defamation cannot, by their own conduct, creste their own defense

by making the claimant a public figure.” Brown, 447 Pa.Super. at 59, 668 A.2d at 162 (quoting

Hutchinson v. Proxmire, 443 U.S. 111, 135 (1979)).

Itistruethat corporations may be public figuresfor purposes of defamationactions. See Steaks

Unlimited, Inc. v. Deaner, 623 F.2d 264, 273 (3d Cir. 1980); Computer Aid Inc. v. Hewlett-Packard Co.,

56 F.Supp.2d 526, 535 (E.D.Pa. 1999); Reliance Ins. Co. v. Barron's, 442 F.Supp. 1341 1347-48

(SD.NY. 1977). Thisisso becausea corporation has greater accessto channels of communication which
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alow it to make an effective responsein the public forum to counteract allegedly defamatory statements.
Steaks, 623 F.2d at 273; Computer Aid, 56 F.Supp. at 536. However, this is merely one of the
congderationsin determining whether aparticular plaintiff isapublic figure, and absent other factors, a
corporation should not be deemed apublic figure. Computer Aid, 56 F.Supp. at 536. Rather, amore
important factor iswhether, aplaintiff, by injecting itself into the public arenaand engaging the public's
attention, has effectively assumed the risk of potentially unfair criticism. Steaks, 623 F.2d at 273.

In Stesks, the Court of Appealsfor the Third Circuit deemed that Steaksisnot apublicfigurein
the general sense because there was no evidence of itsfame or notoriety or that itiswidely involved in
public affairs. 1d. However, the court did find that it was alimited purpose public figure for purposes of
the controversy at issue on account of itsintensive advertising campaign in the Pittsburgh arearegarding
its product, which included broadcasts over local radio stations, adsin local newspapers, large signs
displayed a sdeslocationsand handbills given to person’ swaking near Steaks Unlimited Saleslocations.
Id.

In contrast, in Computer Aid, the underlying transaction involved an agreement to develop a
product and asubsequent merger by which Hewlett-Packard became the lega successor ininterest of one
of the partiesto the agreement. 56 F.Supp. at 530. Hewlett-Packard' s counterclaim, dleging defamation,
arose from a press rel ease regarding the plaintiff’ s claims and the underlying agreement to develop a
product. 1d. at 531. Thedistrict court did not find that Hewlett-Packard was agenera purposefigure,
despitethefact that it isone of thelargest and most influential corporationsin theworld or that its stocks
areone of themost actively traded on the New Y ork Stock Exchange. 1d. at 535. The court adso found

that Hewlett-Packard was not alimited purpose public plaintiff with respect to the subject matter of the
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publicity, despite its several press releases regarding the transaction at issue and its circulation of
informational materid to its staff and customers. Id. at 537. But see, Reliance, 442 F.Supp. at 1348
(holdingthat Relianceisagenerd purpose public figurewhere Relianceisalarge corporation whose shares
aretraded on the New Y ork Stock Exchange, its businessisin afield subject to state regulation, it files
periodic reportswith the SEC and it is offering to sall its stock to the public which was the subject of the
libel action against the financial magazine).

Here, defendants contend that HBI is a public figure because it thrust itself into two public
controversies: (1) the effectiveness of itsdrug Ampligen in the treatment of high-profile diseasesand (2)
thevaue of its publicly-traded common stock. In support of their position, defendants argue that HBI' s
stock istraded onthe AMEX, HBI promotes Ampligenin pressreleases, HBI hasreleased theresults of
clinical triadlsregarding Ampligen that has resulted in over two hundred peer-review publicationsand
articles, and HBI has solicited research grantsfrom thefederal government. Plaintiff, in response, argues
that it cannot be deemed a public figure smply becauseit received research grantsfor Ampligen. See

Hutchinson v. Proxmire, 443 U.S. 111, 135 (1979)(reversing an award of summary judgment against

researcher who received government grants but could be deemed a public figure merely by such receipt).
Plaintiff also contendsthat the effectiveness of Ampligen has not been the subject of public debate since
it hasbeen under clinical study by HBI for over ten years, has been subject to FDA regulations, and with
the exception of private litigation, has remained uncontroversid except within the medica or scientific
community.

Inlight of thedecison in Computer Aid, which involved amore renown corporation, thiscourt finds

that HBI should not be deemed agenera purpose or limited purpose publicfigure for purposes of this
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controversy. Further, itisnot evident that apublic controversy exists regarding the value of HBI’ s stock
or the effectivenessof itsdrug, Ampligen. Rather, it may well bethat defendants created this* controversy”
by publishing its negative reports regarding HBI and its product, and such conduct may not constitute a
defense. See Brown, 447 Pa.Super. at 59, 668 A.2d at 162. Therefore, this court findsthat HBI should
be considered aprivate plaintiff and HBI need only provethat the alleged defamatory statementswere

negligently published.”

*Defendants, in their reply brief, raised the issue that the statements are conditionally privileged
since the safety and efficacy of a new experimental drug are of important interest to the public.
Our Superior Court describes the conditional privilege where it states that:

“Communi cations made on a proper occasion, from a proper motive, in a proper manner,
and based upon reasonable cause are privileged. An occasion is conditionally privileged
when the circumstances are such as to lead any one of several persons having a common
interest in a particular subject matter correctly or reasonably to believe that facts exist
which another sharing such common interest is entitled to know.”

Davisv. Resources for Human Development, 770 A.2d 353, 358 (Pa.Super.Ct. 2001)(citations and
internal quotations omitted). Once a communication’s subject matter is deemed conditionally
privileged, the plaintiff must establish that the privilege was abused by the defendant. Id. at 359. To
prove that defendant abused the privilege, the plaintiff must show that “the publication is actuated by
malice or negligence, is made for a purpose other than that for which the privilege isgiven, or to a
person not reasonably believed to be necessary for the accomplishment of the purpose of the privilege,
or included defamatory matter not reasonably believed to be necessary for the accomplishment of the
purpose.” 1d.

Even assuming arguendo that a conditional privilege attached to defendants’ statements, since
the effectiveness of adrug in treating certain diseasesisin the public interest and potential investors
need to know the value of the company in which they are buying stock, plaintiff may show abuse of the
privilege through either malice or negligence. These are issues of fact, relating to defendants’ intent in
publishing the statements and as to whether such abuse actually occurred, which precludes this court
from granting summary judgment.
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[1l. The Statements at | ssue Constitute Either Assertions of Fact Or Opinions That Imply
The Existence of Undisclosed Facts Capable of A Defamatory M eaning

Pennsylvaniacourtshold that thetrial court must determine, asamatter of law, whether astatement
isone of fact or opinion, aswell as determining whether the challenged statement i s capabl e of having

defamatory meaning. Constantino, 766 A.2d at 1269; Green, 692 A.2d at 174; Brown v. Philadelphia

Tribune, 447 Pa.Super. at 60, 668 A.2d at 163. Communicated opinions are actionable when they can

be reasonably understood to imply the existence of undisclosed defamatory facts. Green, 692 A.2d a 174.

Further, in caseswhereapl ausibleinnocent interpretation of the communication coexistswithandternative
defamatory interpretation, the issue must proceed to ajury. 1d.

Firdt, indeciding whether astatement isan actionable opinion, the court may rely on Section 566
of the Restatement (Second) of Torts which states that:

A defamatory communication may consist of astatement in the form of anopinion but a
statement of this nature is actionable only if it implies the allegation of undisclosed
defamatory facts as the basis for the opinion.

Quoted in Green, 692 A.2d at 174. Comment (c) of section 566 clarifies the distinction whereit states,
in pertinent part, that:

A smple expression of opinion based on disclosed or assumed nondefamatory factsisnot
itsdlf sufficient for an action of defamation, no matter how unjustified and unreasonablethe
opinion may be or how derogatory it is. But an expression of opinion that isnot based on
disclosed or assumed factsand therefore implies that there are undisclosed facts on which
the opinion isbased, istreated differently. The differenceliesin the effect upon the recipient
of thecommunication. Inthefirst case, the communicationitself indicatesto him that there
isno defamatory factua statement. In the second, it does not, and if the recipient draws
the reasonabl e conclusi on that the derogatory opinion expressed in the comment must have
been based on undisclosed defamatory facts, the defendant is subject to liability.

Restatement (Second) of Conflicts of Laws, 8 566, cmt (c). The court should consider the effect the
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statement would fairly produce or naturally engender in the minds of those average personsamong whom
itisintended to circulate. Constantino, 766 A.2d at 1270 (citations omitted).

Here, the sixteen statements at issue, taken from the Business Week article of 9/17/98, the

September 22, 1998 three-part report and many post-report press releases are arguably ether assertions
of fact or opinions which can be reasonably construed as implying undisclosed facts which may have a
derogatory meaning. Contrary to defendants position, itisnot clear that the satementsare merely opinions
samply because of theinclusion of the preceding language that “we bdlieve. . .”, or thefact that defendants
arerecommending the short sale. Genuineissues of fact exist regarding whether the statements were
interpreted as defamatory by the readers of the statements and whether or not the statements were
subgtantidly true. Additiondly, issuesof fact exist regarding whether plaintiff’ sdamagesarecaculableand
whether they are directly attributable to defendants’ statements.

Therefore, thiscourt cannot grant summary judgment infavor of defendantson plaintiff’ sdefamation
clam. Smilarly, issuesof fact preclude this court from granting summary judgment on plaintiff’ sclamsfor
commercid disparagement, tortiousinterferencewith existing and/or prospective busnessrdaionsand civil
conspiracy.

CONCLUSION

For the reasons set forth, this court denies defendants' Motion for Summary Judgment. A

contemporaneous Order consistent with this Opinion will be issued.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.

17



