IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY

FIRST JUDICIAL DISTRICT OF PENNSYLVANIA

CIVIL TRIAL DIVISION

JOHN R. GREGG, M.D., and : DECEMBER TERM, 2000
VINCENT J. DISTEFANO, M .D.,
Plaintiffs : No. 3482
V.
INDEPENDENCE BLUE CROSS,

QCC INSURANCE COMPANY,
KEYSTONE HEALTH PLAN EAST, INC,,
AMERIHEALTH HMO, INC., and
AMERIHEALTH, INC.,
Defendants : Control No. 031599

ORDER

AND NOW, this 14th day of June 2001, upon consideration of defendants’ Preliminary

Objections, plaintiffs opposition thereto, the respective memoranda, al other matters of record, having

heard oral argument and in accord with the Opinion being filed contemporaneoudy with thisOrder, itis

hereby ORDERED that the Preliminary Objections are Sustained.

Itisfurther ORDERED that plaintiffs shal filean Amended Complaint within twenty-two (22)

days of the date of this Order.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J
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OPINION

I T o] o = o R GO SRR June 14, 2001

Presently beforethis court are the Preliminary Objections of defendants, Independence Blue Cross
(*1BC”), QCC Insurance Company, Keystone Health Plan East, Inc., Amerihealth HMO, Inc. and
Amerihedth, Inc. (collectively “ defendants’ or “IBC”) to the Complaint of plaintiffs, John R. Gregg, M.D.
(“Dr. Gregg”) and Vincent J. DiStefano, M.D. (“Dr. DiStefano”).

For the reasons set forth, the Preliminary Objections are sustained.



BACKGROUND

The operative facts, as pleaded in the Complaint, are asfollows.* Plaintiffs, Drs. Gregg and
DiStefano, are orthopaedic surgeons who have been and continue to be authorized “ providers’ with
defendants. Compl. at 11 1-2, 13. Assuch, Drs. Gregg and DiStefano provided medical servicesto
defendants’ insureds and requested payment pursuant to their respective provider agreements, or such
requests for payment were treated asif they were submitted pursuant to these agreements. 1d. at 113.
Defendants, IBC and its subsidiaries and/or affiliates (the other named defendants) own, operate,
underwriteand/or administer group healthinsurance plansknown asheal th maintenance organizations
(“HMOs"), preferred provider organizations (* PPOS’), and point of service hedth plans (“POs’). 1d. at
18.

Paintiffsprovideorthopaedic, surgica and other medical servicesto hedthinsureds, “members’
and/or “ subscribers’ tothevarious1BC hedlth plans. 1d. at §15. Approximately fifty to sixty percent of
al patientstreated by plaintiffs areinsured by health plans owned, operated and/or administered by
defendants. Id. at §11. Plaintiffshave provided medica servicesto defendants members and subscribers
for in excess of ten (10) years. 1d. a 119. Plaintiffsbill IBC for services rendered to members and
subscribers based upon the American Medica Association’sPhysicians Current Procedura Terminology
(“CPT”) coding. 1d. at 1 16. Defendantsreimbursetheir providers based upon fee schedul es established

by defendantswhich assign aparticular dollar amount to each particular serviceidentified by its CPT code.

The Complaint is attached as Exhibit A to defendants’ Preliminary Objections aswell as
plaintiff’s Response. Referencesin this Opinion to “Exhibits’ are those exhibits attached to the
Preliminary Objections, plaintiff’s Response and/or the Complaint.
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Id. a §117. Thereimbursement schedulewas purportedly never provided to plaintiffs, despite defendants
representation that they would supply it. Id. at § 18.

Defendants dlegedly engaged in the pattern and/or practice of improperly denying reimbursement
or improperly reducing the amount of reimbursement dueto plaintiffsfor surgica and other medical services
through strategiesincluding “downcoding” and “bundling.” 1d. at 11120-21. Asdleged, “downcoding”
occurs when defendants wrongfully disregard the CPT code submitted by plaintiffsand unilateraly and
arbitrarily change the CPT code to an inapplicable code which providesfor alower reimbursement rate,
inorder to reduce the paymentsdueto plaintiffs. Id. at 122. “Bundling” occurs when defendantsfail to
reimburse plaintiffsfor two or more separate procedures performed smultaneoudy on the same patient;
i.e.,, defendants either reimburse plaintiffsfor less expensve procedures and fal to reimburse for the more
expensive ones, or they reimburse fully for one procedure and partially reimburse for the subsequent
procedures at amounts below the contracted amount. 1d. at 123. Defendants purportedly attempted to
justify this reimbursement reduction by claiming: (1) that the “service” isnot eligible for “ separate”
reimbursement; (2) that the* dlowance’ wasbased upon“ multiplesurgica payment guidelines’; and/or (3)
that payment for aprocedureisincluded in payment for other surgica services performed onthe same day
by thesame provider. 1d. at 1124. See Compl., Exhibit B. However, none of these justifications appears
inthe provider agreementsto state abasisfor reduction or denia of payment of reimbursement amounts.
Id. at 125. See Compl., Exhibit A.

Under thisbackground, plaintiffsfiled their Complaint, asserting countsfor breach of contract,
unjust enrichment, conversion, fraud, violation of the Quality Health Care Accountability and Protection

Act ("QHCAP Act”), 40 P.S. 88 991.2101 et seg., and declaratory judgment. Defendants filed



Preliminary Objections, asserting that al counts areinsufficiently specific, setting forth ademurrer to each
count, and moving to strike the demand for punitive damages? Plaintiffs voluntarily withdrew their claim
for violation of the QHCAP Actin Count V. SeePl. Response, at 1190-92. Therefore, this court need
not consider the objection to Count V.
LEGAL STANDARD

A. Demurrer

Rule1028(a)(4) of the PennsylvaniaRulesof Civil Procedure[Pa.R.C.P.] dlowsfor preliminary
objectionsbased onlegd insufficiency of apleading or ademurrer. Whenreviewing preliminary objections
intheform of ademurrer, “dl well-pleaded materid, factud avermentsand dl inferencesfarly deducible

therefrom” are presumed to be true. Tucker v. Philadelphia Daily News, 757 A.2d 938, 941-42

(Pa.Super.Ct. 2000). Preliminary objections, whose end result would be the dismissal of a cause of

action, should be sustained only where “it is clear and freefrom doubt from all the facts pleaded that the

pleader will beunableto provefactslegaly sufficient to establish [itg] right torelief.” Bourkev. Kazara,
746 A.2d 642, 643 (Pa.Super.Ct. 2000)(citation omitted). However, the pleaders conclusionsof law,
unwarranted inferences from the facts, argumentative allegations, or expressions of opinions are not

considered to be admitted astrue. Giordano v. Ridge, 737 A.2d 350, 352 (Pa.Commw.Ct. 1999), aff’ d.

559 Pa. 283, 739 A.2d 1052 (1999), cert. denied, 121 S.Ct. 307 (U.S. 2000).

?Defendants also set forth a demurrer to any claims on behalf of the Children’s Surgical
Associates. However, the only allegation referring to this organization is that Dr. Gregg is employed by
itand it isallegedly an authorized provider with defendants. Compl. at 1 13. There does not appear to
be a claim on behalf of the Children’s Surgical Associates. Therefore, there is no further need to
address thisissue.



B. Insufficient Specificity

Preliminary objections may also be brought based on insufficient specificity in a pleading.
PaR.C.P. 1028(a)(3). Rule 1019(a) requiresthe plaintiff to state “[t]he materid facts on which acause
of action. . .isbased ... inaconciseand summary form.” PaR.C.P. 1019(a). Thisrulerequiresthat the
complaint give notice to the defendant of an asserted claim and synopsize the essentid factsto support the

claim. Krajsav. Keypunch, Inc., 424 Pa.Super. 230, 235, 622 A.2d 335, 357 (1993). In addition,

“[alverments of time, placeand itemsof specia damage shall be specificaly stated.” PaR.C.P. 1019(F).
Todetermineif apleading meets Pennsylvania s specificity requirements, acourt must ascertain
whether the facts dleged are“ sufficiently specific soasto enable [a] defendant to prepare[its] defense.”

Smith v. Wagner, 403 Pa.Super. 316, 319, 588 A.2d 1308, 1310 (1991)(citation omitted). Seeaso, In

re The Barnes Foundation, 443 Pa.Super. 369, 381, 661 A.2d 889, 895 (1995)(“a pleading should

formulate theissues by fully summarizing themateria facts, and asaminimum, apleader must set forth
concisely the facts upon which [the] cause of actionisbased.”). “In this Commonwedlth, the pleadings
must define the issues and thus every act or performance to that end must be set forth in the complaint.”
Estate of Swith v. Northeastern Hosp. of Philadel phia, 456 Pa.Super. 330, 337, 690 A.2d 719, 723
(1997).
DISCUSSION

A. Count | - Breach of Contract

Defendants set forth both ademurrer to Count | and object to this count for lack of specificity.

This court sustains the objections to Count | based on insufficient specificity.



To establish acause of actionfor breach of contract, the plaintiff must allege (1) the existence of
acontract, including its essential terms, (2) abreach of aduty imposed by the contract and (3) resultant

damages. CoreStatesBank, N.A. v. Cutillo, 723 A.2d 1053, 1058 (Pa.Super. 1999)(citations omitted).

Further, “[w]hile not every term of acontract must be stated in complete detail, every element must be
specifically pleaded.” Id. at 1058.

Here, plaintiffsaleged the existence of aProvider Agreement between themsavesand defendants,
under which “ plaintiffs are entitled to reimbursement at the contracted rate for each and every service
performed by them on behalf of defendants membersand subscribers” Compl. at 129. Plaintiffsalso
generaly alleged that they performed all conditions precedent to their agreements, but that defendants
breached these agreements by wrongfully denying plaintiffs the compensation to which they are entitled
where defendants engagein “downcoding” or “bundling.” 1d. at f130-32. Plaintiffsaso alleged damages
which will continue in the form of financia injuries resulting from not being properly compensated for
services performed on subscribers.

Despitethesed|egations, plaintiffsfailed to meet the specificity requirementsrequired by PaR.C.P.
1019. Firg, plaintiffsfail to set forth the specific time period for when ether plaintiff wasin a contractua
relationship with the defendants, notwithstanding that the attached provider agreements were executed by
each plaintiff on separatedatesin 1997 and each agreement includes an internd “term” provison which
providesfor automatic renewa after theinitid one (1) year term. See Compl., Exhibit A at 14.1. Faintiffs
a0 dleged that they had been in abus nessrel ationshipwith the defendantsfor in excess of ten (10) years.
Compl. at 119. However, itisunclear precisaly when thealleged “ downcoding” or “bundling” occurred

and whether the provider agreementswerein place during thisaleged misconduct. The Complaint leaves



open the question of whether the downcoding occurred during the entire ten-year relationship or over some
shorter time in the interim.

Itisaso unclear exactly which of plaintiffs’ clamsfor reimbursement were subject to thisaleged
misconduct. Plaintiffs did not set forth whether every claim for reimbursement was subject to
“downcoding,” or the specific circumstances underlying these dams and when precisdy they arose. Smply
attaching sample* Explanation of Benefit” formsto demondtratedefendants’ attemptstojustify their dleged
“wrongful” activitiesisnot sufficient to give defendants notice of which medical serviceswere or were not
provided, when they were provided, under which hedth care plan the serviceswere provided or to whom
they were provided. See Compl. at 124; Compl., Exhibit B. Flaintiffscontend that “[b]ecause of thelarge
number of patientstreated by plaintiffswho areinsured by [IBC], to attach al explanation of benefit forms
for every patient, the complaint would not bein aconciseand summary form.” Pls. Mem. of Law, at 11.
Even though it may not be necessary to attach each and every denia or reduction of a clam for
reimbursement, plaintiffs should set forth more specific circumstances of this conduct; i.e., thetime period
during which the denials occurred, what treatment was provided, under which hedth care plantheclam
was submitted, etc.

Further, plaintiffsdo not allege exactly upon which contract provision(s) they arerelying to show
defendants' breach. Whilethiscourt recognizesthat they aremost likely referring to the* compensation”
provisonslistedin section 3 of the provider agreement, plaintiffsshould, a aminimum, re-plead thiscount
to state upon which provision(s) they arerelying and how those provisionswere breached. Moreover, it
isnot sufficient to plead that plaintiffs“performed al conditions precedent to their provider agreementswith

defendants.” Compl. at 130. Rather, such an allegationisamere conclusion of law without setting forth



what conditionsplaintiff actualy performed, which contract provisonsplantiff actualy followed, or whether
the contract placed any conditions on reimbursement distributions.

For these reasons, the court sustains the Preliminary Objectionsto Count | without prejudice in
order that plaintiffs may amend their allegations.
B. Count Il - Unjust Enrichment

Defendants demur to Count |1 on the grounds that aclaim for unjust enrichment isinapplicable
wheretherelationship isfounded on awritten agreement. Defendants also object that the allegationsare
insufficiently specific. The objection to Count Il based on insufficient specificity is sustained.

Unjust enrichment is aquasi-contractual doctrine based in equity which requires plaintiffsto
establish thefollowing: (1) benefitsconferred on defendants by plaintiffs; (2) gppreciation of such benefits
by defendants; and (3) acceptance and retention of such benefits under such circumstancesthat it would

be inequitable for defendants to retain the benefit without payment of value. Wiernik v. PHH U.S.

Mortgage Corp., 736 A.2d 616, 622 (Pa.Super.Ct. 1999), appeal denied, 561 Pa. 700, 751 A.2d 193

(2000).
The Pennsylvania Rules of Civil Procedure permit plaintiffs to plead causes of action in the

aternative. SeePa.R.C.P. 1020(c). Further, thecomplaint isnot defective merely because the causes of

action areinconsistent or conflicting. Baronv. Bernstein, 175 Pa.Super. 608, 610, 106 A.2d 668, 669
(1954). Paintiffsmay properly plead causesof action for breach of contract and unjust enrichment inthe

samecomplaint. See, eq., JA. & W.A. Hess, Inc. v. Hazle Township, 465 Pa. 465, 468, 350 A.2d 858,

860 (1976)(holding that trid court erred in refusing to congder unjust enrichment claim aong with breach

of contract claim); Lampl v. Latkanich, 210 Pa.Super. 83, 88, 231 A.2d 890, 892 (1967). However, it




istruethat plaintiffs cannot recover on aclam for unjust enrichment if such claim isbased on a breach of

awritten contract. SeeBirchwood L akes Community Ass nv. Comis, 296 Pa.Super. 77, 442 A.2d 304,

308 (1982); Hershey Foods Corp. v. Ralph Chapek, Inc., 828 F.2d 989, 999 (3d Cir. 1987).

Here, plaintiffsalleged that they were authorized providersfor defendantsfor over ten yearsand
rendered medica servicesfor defendants’ insuredsover that time period, but were not always covered by
awritten agreement during that time period. Compl. at 11 35-36. Plaintiffsalso allegethat defendants
received afinancial benefit by failing to reimburse plaintiffsfor servicesrendered and that it would be
inequitable for defendants to retain such monies or continue to be unjustly enriched. Id. at 1 37-40.

Itistruethat if no contract isextant, plaintiffs may recover on an unjust enrichment clamin the
dternative. However, plaintiffsneed to more specifically set forth when thewritten contractswerein place.
Further, plaintiffsshould specifically plead whether defendants’ aleged misconduct occurred during atime
when no written contract wasin place, and during which time plaintiffs provided specific medica services
for defendants’ insureds but were not reimbursed for such services.

For thesereasons, the court sustainsthe Preliminary Objectionsto Count |1 without prejudicefor
plaintiffsto file an amended complaint.

C. Count 111 - Conversion

Defendantsa so demur to Count 111 onthe groundsthat plaintiff’ sclaim for conversonismerely

another way of stating their breach of contract claim and must be dismissedin order to preservethelines

between contract and tort. This court agrees.



Conversionisdefined under Pennsylvanialaw as: “the deprivation of another'sright of property in,
or use or possession of, achattel, or other interference therewith, without the owner's consent and without

lawful justification.” McKeeman v. Corestates Bank, N.A., 751 A.2d 655, 659 n.3 (Pa.Super.Ct.

2000)(quoting Stevenson v. Economy Bank of Ambridge, 413 Pa. 442, 451, 197 A.2d 721, 726 (1964)).

Accord, L.B. Foster Co. v. Charles Caracciolo Steel & Metal Yard, Inc., 2001 WL 515071, at *5

(Pa.Super.Ct. Apr. 30, 2001). The party claiming conversion must have had actual or constructive
possession of achattel or animmediateright to possesson of achattd at thetime of thedleged conversion.

Chrysler Credit Corp. v. Smith, 434 Pa.Super. 429, 434, 643 A.2d 1098, 1100 (1994)(citation omitted).

“Money may be the subject of conversion.” McKeeman, 751 A.2d at 659 n.3 (quoting Shonberger v.
Oswell, 365 Pa.Super. 481, 484-85, 530 A.2d 112, 114 (1987)). However, “failureto pay adebt isnot

conversion.” Bernhardt v. Needleman, 705 A.2d 875, 878 (Pa.Super.Ct. 1998)(citing Petroleum

Marketing v. Metropolitan Petroleum Corp., 396 Pa. 48, 52, 151 A.2d 616, 619 (1959)).

Pennsylvaniacourtsdlow for aclamin converson for money or property wheretherightsto this
money originally belonged to the plaintiff and the defendant wrongfully appropriated thisproperty which
had been entrusted to the defendant. For instance, in McK eeman, defendant Corestates had allegedly
wrongfully seized $4,700.00 from the bank account of plaintiff Rose Chendorian who wasnot involvedin
the loan transactions surrounding the sal e and settlement of the other plaintiff’ s property. 751 A.2d at 659.
The Pennsylvania Superior Court affirmed the demurrer of the other defendant, the title insurance
company, since only Corestates had accessto the bank account and the subsequent ability to “deprive’
Chendorian of her rightsto thisaccount in order to show conversion. Id. at 660. Smilarly, in Shonberger,

aretail supplier of women'’ sclothing brought aconversion claim against aconsignment store owner who
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would sl the supplier’ sgoods, keep apercentage of the proceeds and remit the remainder to the supplier.
365 Pa.Super. at 484, 5530 A.2d at 113. The defendant had alegedly used dl of the proceeds from the
sale of the plaintiff’ s merchandise for his own business and for himsalf, though the goods and proceeds
belongedtothe plaintiff. 1d. at 486, 530 A.2d at 114-115. The appellate court upheld thefinding that the
necessary elementsfor thetort of conversion were present, but that the theory of recovery was deficient

on other grounds. 1d. The Shonberger court relied in part on Pearl Assurance Co. v. National Ins.

Agency, Inc., 151 Pa.Super. 146, 155, 30 A.2d 333, 337 (1943), which found that a fraudulent
conversion claim required that “the money or property so fraudulently withheld or converted by the
defendant must have belonged to the party soinjured.” The court a so stated thefollowing with regard to
thistort:

[1]t did not apply to onewho borrowed money, even though he may have had no intention

of paying the loan, for by the act of lending, the money became the property of the

borrower ... .; nor to articlesor property transferred to the defendant with the purpose and

intent of passing to him the property and title; nor isit to be applied as a means of

collecting amere debt; nor to assignment of adebt. It doesapply, however, wherethe

money, Securities, or property belongingto A. areintrusted [sic] to the defendant to deliver

to B., or to sdll or dispose of the same, and to collect and pay the money received or the

net proceeds arising from such sale or disposal toA., and instead he fraudulently applies

the sameto hisownuse. . ..
Id. at 155, 30 A.2d at 337 (citations and internal quotations omitted).

Additionally, federal cases, applying Pennsylvanialaw, are persuasive for the proposition that

conversion clams are disdlowed where such claims are based on the same facts as the contract clam and

the proper remedy liesin breach of contract. See Phoenix Four Grantor Trust #1 v. 642 North Broad

Street Assocs., 2000 WL 876728, at *9 (E.D.Pa. Jun. 29, 2000)(counterclaim plaintiffs have claim for

breach of contract whererightsto excessrentswere created by contract rather than claim for conversion);
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M ountbatten Surety Co., Inc. v. AENY,, Inc., 2000 WL 375259, at *6-7 (E.D.Pa. Apr. 11, 2000)(no

conversion clam where rights to the issued bonds were governed by enforceable contract); Peoples

Mortgage Co., Inc. v. Federa Nat'l. Mortgage Ass n., 856 F.Supp. 910, 928-929 (E.D.Pa. 1994) (any

rightsto servicing income are defined by | etter agreement and plaintiff cannot suein tort for conversion of
that income). Asthe Peoples court noted, “[t]o hold otherwise would be to blur one reasonably bright line
between contract and tort, and hence introduce needless confusion into the judicial process, astep that

Pennsylvania s state and federal courtsalike haverefused totake.” Id. at 929. See also, Northcraft v.

Edward C. Michener Assocs., Inc., 319 Pa.Super. 432, 447, 466 A.2d 620, 628 (1983)(conversion

action must be limited to chattel s of an existing nature, i.e., thosewhose existence is ascertainable by some
concrete proof; absent such proof, the circumstances are more amenable to a cause of action for breach
of contract).

Here, plaintiffs alege that they have repeatedly attempted to recover the full amount of the
reimbursements owed to them for servicesrendered to defendants insured. Compl. at 142. Plaintiffsaso
dlegethat despite their attemptsto recover these rembursements, defendants have withheld and continue
towithhold moniesowed to plaintiffs. 1d. at 43. Defendantsdlegedly wrongfully withheld these monies
based upon their strategy to deny plaintiffsthe compensation for medical care and services performed
without plaintiffs authority or consent. Id. at 44-45. Thus, plaintiffs have alegedly suffered and will
continue to suffer financial losses by not being properly compensated and defendants' conduct was
purportedly in conscious and/or reckless disregard of the degree of harm which plaintiffs might suffer. 1d.

at 7 46-47.
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Eventaking thesedlegationsastrue, thiscourt findsthat plaintiffshave not stated acause of action
for conversion or aleged anything more than a contract or quasi-contract claim. Rather, plaintiffs
allegationssound morelikethefailureto pay adebt to which plaintiffsfed they areentitled. Suchfailure
does not provide a cause of action for conversion. See Bernhardt, 705 A.2d at 878. Any rightswhich
plaintiffsmight haveto reimbursements appear to derivefromthe provider agreements and/or the business
relationship between the parties. No conversion action would liein thisinstance under the facts alleged.

Admittedly, “ partiesareliberaly granted leaveto amend their pleadings.” Frey v. PennsylvaniaElec. Co.,

414 Pa.Super. 535, 538, 607 A.2d 796, 797 (1992); However, it isdifficult to see how plaintiffs will be
able to plead facts to sustain a cause of action in conversion.

For these reasons, the demurrer to Count 111 will be sustained.
D. Count 1V - Fraud

Similarly, defendantsdemur to Count 1V on the ground that plaintiffs fraud clam isbarred by the
“gig of theaction” doctrine. Alternatively, defendants argue that the fraud clam isinsufficiently specific.
This court agrees with both arguments.®

Toedtablishacause of action for fraudulent misrepresentation, theplaintiff must dlegethefollowing
elements:

(2) arepresentation; (2) which ismaterid to thetransaction at hand; (3) madefasdy, with

knowledge of itsfalsity or recklessnessasto whether itistrue or false; (4) with theintent
of mideading another into relying onit; (5) judtifiable reliance on the misrepresentation; and

*Defendants also argue that any alleged misrepresentations made prior to the execution of the
provider agreements would be barred by Pennsylvania's parol evidence rule in that the agreements
contain an “integration” clause at section 6.5. Since this court is dismissing the fraud count on other
grounds, it need not address this argument at this juncture.
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(6) the resulting injury was proximately caused by the reliance.
Bortz v. Noon, 556 Pa. 489, 499, 729 A.2d 555, 560 (1999)(citing Gibbsv. Ernst, 538 Pa. 193, 207,
647 A.2d 882, 889 (1994). Under PaR.C.P. 1019(b), alegations of fraud must be pled with

particularity. Seedso, Martin v. Lancaster Battery Co., 530 Pa. 11, 18, 606 A.2d 444, 448 (1992)(an

allegation of fraud must “explain the nature of the claim to the opposing party so as to permit the
preparation of adefense” and be * sufficient to convince the court that the averments are not merely
subterfuge.”).

The*“gist of the action” doctrine bars claimsfor alegedly tortious conduct where the gist of the

conduct sounds in contract rather than tort. Redevelopment Auth. of Cambirav. Int'l. Ins. Co., 454

Pa.Super. 374, 391, 685 A.3d 581, 590 (1996); Phico Ins. Co. v. Presbyterian Med. Servs. Corp., 444

Pa.Super. 221, 228, 663 A.2d 753, 757 (1995). As noted in Phico, the doctrine holds that:

[T]o be construed as atort action, the wrong ascribed to the defendant must bethe gist
of the action with the contract being collaterd. Inaddition, . . . acontract action may not
be converted into atort action smply by aleging that the conduct in question was done
wantonly. Findly, .. . theimportant difference between contract and tort actionsis that
thelatter liefrom the breach of dutiesimposed asamatter of socia policy whiletheformer
lie for the breach of dutiesimposed by mutual consensus.

Id. at 229, 663 A.2d at 757.

“Similarly, a cause of action for fraud requires evidence of “(1) a misrepresentation; (2) a
fraudulent utterance thereof; (3) an intention by the maker that the recipient will act; (4) justifiable
reliance by the recipient upon the misrepresentation; and (5) damages to the recipient as the proximate
result.” Sevinv. Kelshaw, 417 Pa.Super. 1, 8, 611 A.2d 1232, 1236 (1992). See aso, Smithv. The
Windsor Group, 750 A.2d 304, 307 (Pa.Super.Ct. 2000)(noting that “the elements of fraud and
fraudulent misrepresentation are essentially identical.”).
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Courtshavegenerdly invoked the gist of the action doctrineto bar atort claim where the defendant

negligently or intentionally breached a contract. See Redevelopment Auth, 454 Pa.Super. at 391, 685

A.2d at 590 (holding that doctrine barred claim of negligent performance of contractua duties); Phico, 444

Pa.Super. at 228, 663 A.2d at 757 (same); Grode v. Mutual Fire, marine and Inland Ins. Co., 154

Pa.Commw. 366, 373, 623 A.2d 933, 937 (1993)(same); Sunquest Info. Sys. v. Dean Witter Reynolds,

Inc., 40 F.Supp.2d 644, 651 (W.D.Pa. 1999)(holding that gist of the action doctrine barred claim of

fraudulent inducement to form acontract); Factory Mkt., Inc. v. Schuller Int’| Inc., 987 F.Supp. 387, 394-

95 (E.D.Pa. 1998)(holding that doctrine barred fraud claim based on afailure to honor guarantees

contained in acontract); Peoples Mortg. Co., 856 F.Supp. at 856 (holding that gist of theaction doctrine

barred converson clam based on fase billing under acontract). On the other hand, courts have generaly
not applied the doctrine where the defendant not only breached the contract, but also made

mi srepresentations about the breach in order to deceive the unsuspecting plaintiff into continuing the

contractud relationship or to not assert its contractud rights against the defendant. Greater Philadelphia

Health Servs. |1 Corp. v. Complete Care Servs., L.P., June 2000, No. 2387, slip op. at 4 (C.P. Phila.

Nov. 20, 2000)(Herron, J.)(citing Northeastern Power Co. v. Backe-Durr, Inc., 1999 WL 674332, at

*12 (E.D.Pa.); Polymer Dynamics, Inc. v. Bayer, 2000 WL 1146622, at *6-7 (E.D.Pa.); American

Guarantee & Liahility Ins. Co. v. Fojiani, 90 F.Supp.2d 615, 623 (E.D.Pa. 2000); Fox’ s Foods, Inc. v.

Kmart Corp., 870 F.Supp. 599, 609 (M.D.Pa. 1994)).
Here, thealegationsin Count IV are clearly based on the statementsin the provider agreement
regarding compensation and a*“fixed fee schedule’ referenced by the agreement. Compl. at 11 49-50.

Plaintiffs also allege that “[i]n entering into the provider agreement with defendants and in thereafter
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providing medica treatment to [IBC's] insureds, plaintiffs justifiably relied on defendants
misrepresentations relative to the reimbursement for services rendered contained in the provider
agreement.” 1d. a 151. Further, plaintiffsalegethat defendantsenteredinto the provider agreementswith
no intention of adhering to the rembursement schedul e referenced inthe agreements and knew they would
thereafter apply fraudulent methods to reduce or deny plaintiffs the compensation to which they were
entitled. 1d. a {152. Thereisno dlegation that any representation was made independent of the provider
agreement. Rather, plaintiffsare seemingly attempting to substitute atort clam for what redlly isacontract
action. Such aclam isdisallowed by the gist of the action doctrine.

Moreover, it isunclear exactly what the misrepresentations were, when they weremade, by whom
they were made and to whom they were made. There is also no allegation that defendants made a
representation with the intention of deceiving the plaintiffsinto relying on it. These defects preclude
defendants in preparing a defense or stating a cause of action for fraud.

For these reasons, the demurrer to Count 1V will be sustained.®
E. Count VI - Declaratory Judgment

Defendants demur to Count VI on the grounds that plaintiffs declaratory judgment claim seeks
nothing more that a declaration of anticipated future rights and damages in the event of some future
occurrence. They argue that such adeclaration is beyond the scope of the Declaratory Judgment Act
because (1) the claimisnot ripe; (2) declaratory judgment would not end the uncertainty or controversy

giving riseto thisproceeding; (3) plaintiffs may not recover future damages or attorney feesfor sucha

*As with the conversion claim, this court cannot envision that plaintiffs will be able to make out
acause of action for fraud if amendment were permitted.
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clam; and (4) plaintiffsare not entitled to ajury tria onthisclam. Thiscourt agreesthat plaintiffs have
failed to state a cause of action under the Declaratory Judgment Act.

The Declaratory Judgment Act givesthe court “power to declarerights, status, and other legal
relationswhether or not further relief isor could beclaimed.” 42 PaC.S.AA.87532. Any personwithan
interest in a contract may bring a declaratory judgment action to have determined any question of
construction or validity arising under the contract. 42 Pa.C.S.A. 8 7533. The Act providesthat “[a]
contract may be construed either before or after there has been abreach thereof.” 42 PaC.SA. § 7534.
TheActisremedia andisto beliberdly construed and affords “ relief from uncertainty and insecurity with

respect torights, status, and other legal relations.” 42 Pa.C.S.A. 8 7541. Seealso, Jubanv. Schermer,

751 A.2d 1190, 1193 (Pa.Super.Ct. 2000). To bring an action under the Declaratory Judgment Act, the
plaintiff must demonstrate that an actual controversy exists, isimminent or inevitable, aswell asadirect,

substantial and present interest. Pennsylvania Turnpike Comm' n. v. Hafer. 142 Pa.Commw. 502, 507,

597 A.2d 754, 756 (1991); Wagner v. Apollo Gas Co., 399 Pa.Super. 323, 327, 582 A.2d 364, 366

(1990); Greater PhiladelphiaHedlth, dip op. at 6. However, adeclaratory judgment is not appropriate to

determinerightsin anticipation of eventswhich may never occur. Hafer, 142 Pa.Commw. at 507, 597
A.2d a 756. Additionaly, courtsare not authorized to reform contracts through a declaratory judgment

action, but courts must construe the existing contracts. New London Oil Co., Inc. v. Ziegler, 336

Pa.Super. 380, 383-84, 485 A.2d 1131, 1133 (1984)(citing Baskind v. Nat'|. Surety Corp., 376 Pa. 13,

15, 101 A.2d 645, 646 (1954)).

See dso, Smith v. Weaver, 445 Pa.Super. 461, 476, 665 A.2d 1215, 1222 (1995)(“ Recovery for past

present and future damages should be brought in conjunction with the specific claimswhich areto be
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presented beforeajury. Itisnot appropriate to seek to recover for futurelossesin aseparate declaratory
judgment action.”).
In Count VI, plaintiffs set forth the following allegations:
63. Pursuant to the terms of the provider agreements between the parties,
which were in effect at various times during plaintiffs’ relationship with defendants,
defendants agreed to pay afixed fee for various medical services provided by
plaintiffsto the defendants members and subscribers.
64.  Asthe plaintiffs were parties to their individual provider agreements with
defendants, and as the services provided by plaintiffsto defendants members and
subscribers were al to be paid for by defendants, plaintiffs are entitled to payment
for the medical services provided to defendants members and subscribers.
65. Despite repeated demands by plaintiffs for reimbursement and/or payment of
the amounts owed under the provider agreements, defendants have refused to provide
payment for the treatment provided to their members and subscribers in violation of
the terms of the provider agreements.
Compl. at 1163-65. Inthe“wherefore’ clauseto this count, plaintiffs request relief in the form of a
declaration that:
@ Defendants shall reimburse plaintiffs the full contracted amount for all
future medically necessary, covered medical services provided to defendants

members and subscribers for the remainder of the term of the provider agreements; and

(b) Attorneys feesand costsof suit incurred in the prosecution of this declaratory
judgment action, and such other relief and this Honorable Court may deem proper.

Id. Intheir brief, plaintiffs argue that their claim seeks a declaration regarding the validity and/or
congtruction of their contract with defendants. Pls. Mem. of Law, at 24. Plaintiffs also maintain that they
areentitled to adeclaration that defendants' reimbursement methods are viol ative of the contract and that
plaintiff may seek to prevent defendantsfrom engaging in the same conduct when reimbursing the plaintiffs

for medical servicesrendered inthefuture. 1d. Despite these arguments, the actual alegationsin the
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Complaint do not reflect that plaintiffs are seeking adecl aration regarding defendants’ breach or asking the
court to construe aspecific term of the provider agreements. Rather, plaintiffs seek adeclaration asto
future damagesfor medical servicesto berendered sometimeinthefuture. Declaratory judgment for
future damagesis not appropriate. See Hafer, 142 Pa.Commw. at 507, 597 A.2d at 756.
Moreover, plaintiffsmay not recover attorneys feesunder the Declaratory Judgment Act which
doesnot explicitly providefor suchfees.  Further, the plaintiffs have not cited acontract provision or other

exception which would provide for suchfees. See Merlino v. Delaware County, 556 Pa. 422, 425, 728

A.2d 949, 951 (1999)(attorneys fees may not be recovered from an adverse party “absent an express
statutory authorization, a clear agreement by the parties or some other established exception.”).
Additiondly, thiscourt previoudy held that plaintiffsare not entitled to ajury trid for adedaratory judgment

action. Greiner v. Erie Ins. Exchange, February 2000, No. 3052, dip op. a 16 (C.P. Phila. Nov. 13,

2000)(Herron, J.)(stating “[i]ndeed, declaratory judgments specificaly are to be determined by ajudge,
not ajury”)(relying on PaR.C.P., Explanatory Cmt. -- 1979).

For these reasons, the court sustains the demurrer to Count V1.
F. Motion to Strike Demand for Punitive Damages

Sincethe court has sustained the objectionsto thetort countsof the Complaint, that isthe counts
for converson and fraud, plaintiffs have no right to punitive damages. Punitive damages are not available

for amere breach of contract. Baker v. PennsylvaniaNat’'| Mut. Cas. Ins. Co., 370 Pa.Super. 461, 469-

70,536 A.2d 1357, 1367 (1987). Thus, themotionto strike the demand for punitive damagesisgranted.
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CONCLUSION
For thereasons set forth, thiscourt isentering acontemporaneous Order, sustaining the Preliminary
Objectionsto Countsl, 11, 11, 1V and VI of the Complaint. Additiondly, this court grants the motion to
grikethe demand for punitive damages asto the converson and fraud clams. Plaintiffsshall have twenty-

two (22) days within entry of this Opinion and contemporaneous Order to file an Amended Complaint.

BY THE COURT,

ALBERT W. SHEPPARD, JR.,J
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