IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

GRACE COMMUNITY, INC,, : FEBRUARY TERM, 2001
on behalf of itself, the Bankruptcy Estate,
and all former and current residents, : No. 0478

Plaintiffs,

: Commerce Program
V.

KPMG PEAT MARWICK, LLP,
HORST CONSTRUCTION COMPANY, INC.
CLYDE HORST, RICHARD L. MILLER, JR.,
KENNETH SEYFERT, EUGENE F. CARTER, SR;
JAMESD. BRANDT, CLAUDE P. BREZEALE, JR.
JAMESL. SMITH, JOEL MOEHLMANN,
ROBERT MARVEL, and JAN A. MUSSER,
Defendants. : Control No. 091544

ORDER

AND NOW, this8th day of April 2002, upon consideration of the Petitionsto Transfer Venue of

defendants, Horst Construction Company and Clyde W. Horst (collectively “Horst”) and KPM G Peat

Marwick (“KPMG”) and the response of plaintiff, Grace Community Inc. (“ Grace’), the respective

memorandaand al mattersof record, and in accord with the Opinion being filed contemporaneoudy with

thisOrder, itishereby ORDERED and DECREED that the Petitionsto Transfer VVenue based on forum

non conveniens are Granted. Thisaction shall betransferred to the Court of Common Pleas of Lebanon

County.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.
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OPINION

Albert W. Sheppard, Jr., J. et April 8, 2002

Beforethiscourt are Petitionsto Transfer Venue based on forum non conveniensfiled by both
Horst Construction Company and Clyde W. Horst (collectively “Horst”) and KPMG Peat Marwick

(“KPMG"). For the reasons discussed, the Petitions to Transfer will be granted.



BACKGROUND

Grace Community, Inc., (“ Grace”) operated acontinuing care retirement community, comprised
of an independent living, an assisted living and a skilled nursing center in Lebanon County (“the Grace
facility”). The Gracefacility wasbuilt by Horst during theyears 1989 through 1991 in severa phasesand
financed by several financial bonds.

From itsinception until 1997, KPMG was Grace' sauditor and financia advisor. Specifically,
KPMG performed severd audits, feasbility studies, and advised Grace on certain financid and managerid
matters.

Thiscasearisesfrom all egations of improper accountingwork by KPMG, alegedly substandard
construction of the Gracefacility by Horst, and alleged unseemly conduct by Grace' s pre-1997 board
members. On February 23, 2001, Grace commenced this action alleging breach of contract, negligence,
and breach of fiduciary duty against KPMG, Horst, and former Grace board members.

On September 24, 2001, Horst filed this Petition to Transfer to Lebanon County. KPMG has
joined in this Petition.

DISCUSSION

In evaluating apetition to transfer venue on the grounds of forum non conveniens, “[a) plaintiff’'s

choice of forumis given great weight and a defendant has the burden in asserting a challenge to the

plaintiff’s choice of venue.” Shearsv. Rigley, 424 Pa. Super. 559, 564, 623 A.2d 821, 824. See also,

Goodman by Goodman v. Pizzutillo, 452 Pa. Super. 436, 445, 682 A.2d 363, 367 (1996) (stating that

a*“ party seeking achange of venue bears a heavy burden of justifying therequest . . . ”). Further, a

petitioner must show that the proceedings in the chosen forum would be vexatious or oppressive:



[ T]he defendant may meet its burden of showing that the plaintiff’s choice of forumis
vexatiousto him by establishing with factson therecord that the plaintiff’ schoice of forum
was designed to harass the defendant, even a someinconvenienceto the plaintiff himsalf
... Alternatively, the defendant may meet his burden by establishing on the record that
trial in the chosenforum is oppressive to him; for instance, that tria in another county
would provide easier access to witnesses or other sources of proof, or to the ability to
conduct aview of premisesinvolved in the disoute. But, we stressthat the defendant must
show more than that the chosen forum is merely inconvenient to him.

Cheeseman v. Lethal Exterminator Inc., 549 Pa. 200, 213, 701 A.2d 1565, 162 (1997)." Finaly, the

defendant’ s burden requires ademongtration of claimed hardships on the record, Jonesv. Borden Inc., 455

Pa. Super.110, 115, 687 A.2d 392, 394, athough there is no necessity for an evidentiary hearing on a
petition. Cheeseman, 549 Pa. at 213 n.8, 701 A.2d at 162 n.8.

To demondtrate vexatiousness or oppress veness, apetitioner must provide acourt with the names
of witnesseswho areto becalled, agenera statement of what their testimony will cover and what hardships

thewitnesseswould suffer. Johnson v. Henkels& McCoy Inc., 707 A.2d 237, 240 (Pa.Super. 1997). See

also, Petty v. Suburban General Hosp., 363 Pa. Super. 277, 285, 525 A.2d 1230, 1234 (1987) (stating

that “[i]f aparty hasmerely made agenera dlegation that witnesseswill be necessary, without identifying

! Grace argues that “nothing in the Horst Defendants’ Petition evidences that Plaintiff’s choice
of venue was done so with oppressiveness and vexation that are out of proportion to plaintiff’s
convenience.” PI’s Supp. Mem. of Law at 17. However, the Pennsylvania Supreme Court has explicitly
rejected such abalancing test.

In the past, Pennsylvania courts allowed defendants unable to meet the vexatious and
oppressive test to use a balancing test based on private and public factors, as adopted in Okkerse v.
Howe, 521 Pa. 509, 556 A.2d 827 (1989). However, current case law requires, “before any transfer
of venue may be granted, that the defendants establish on the record that litigation in Philadel phia would
be oppressive or vexatious.” Cheeseman, 549 Pa. at 211, 701 A.2d at 161. See aso, Johnson v.
Henkels & McCoy Inc., 707 A.2d 237, 239-40 (Pa. Super. 1997) (stating that Pennsylvania courts
may not use the “ill-advised” private and public interest test and that the Pennsylvania Supreme Court
has declared the test “improper”).




them and indi cating what their testimony will bethe application for transfer will bedenied”); Hoosev.

Jefferson Home Hedth Carelnc., 754 A.2d 1, 5 (Pa. Super 2000) (stressing that “thereisavagt difference

between afinding of inconvenience and one of oppressveness’). Furthermore, a defendant’ s clams “that
no significant aspect of the caseinvolvesthe chosen forum, and that litigating in another forum would be
more convenient . . . do not amount to a showing that the chosen forum is oppressive or vexatious.”

Cheeseman, 549 Pa. at 214, 701 A.2d at 162.

Here, both KPM G and Horst have met their burden of demonstrating why litigating this matter in
Philadel phia County is oppressive.? To begin with, both parties point to the fact that, of all the named
parties, only KPMG has officesin Philadel phia County. Horst Supp. Mem. of Law at 7-8. Specificaly,
the plaintiffsare not located in Philade phia County inthat Grace s corporate designeeisin Bucks County.
The elderly residents of the Gracefacility areall in Lebanon County. KPMG' s Supp. Mem. of Law at 7.
Further, of the named defendants, four are in Lebanon County, three in Berks County, two in Lancaster
County, onein Dauphin County. KPMG islocated in both Dauphin and Philadel phia County. Complaint
M1-12:2Findly, both KPMG and Horst argue that none of the events giving riseto thislawsuit - - namely
the alleged substandard construction of the Grace facility, and the work done by KPMG on Grace's

account - - occurred in Philadel phia County, but rather occured in or in close proximity to Lebanon

2Since neither defendant argues that Grace' s choice of Philadel phia County was designed to be
vexatious, the court need only determine if the defendants have met their burden of showing
oppressiveness.

*Defendants, Richard Miller, Kenneth Seyfert, James D. Brandt, Joel Moehlmann, arein
Lebanon County; Eugene Carter, Claude P. Brezeale, Jan A. Musser are in Berks County; Horst and
Robert Marvel are in Lancaster County; James L. Smith isin Dauphin County; and KPMG has offices
in both Dauphin and Philadel phia County. Complaint 11-12.
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County.*

Admittedly, the clamsthat no significant aspect of the caseinvolves Philade phia County, and that
litigating in Lebanon County would be more convenient, in and of themsalves, do not amount to ashowing
of oppressiveness.

However, in addition to the location of the parties and significant events factors, KPMG has
established on the record that trial in Philadel phia County would be oppressive not only to it, but its
employeesin Dauphin County. Grace' s causes of action with respect to KPMG, dl arisefrom KPMG's
work for and with Grace done outside of Philade phia County. KPM G has presented deposition testimony
from Norriene Koozer, KPM G’ s corporate designee, stating that the “ entire period of engagement from
1988 through 1997, occurred in either the Harrisburg office of KPMG or inthe client’ sfacilities, located
in Myerstown, Lebanon County.” KPMG’ s Supp. Mem. of Law at 4-5 (relying on Koozer Dep. Tr. at
13). Thus, Ms. Koozer testified that the 1988, 1994, 1995 audits were done in either Harrisburg or
Lebanon County. Id. at 5. Further, the 1990, 1992, and 1996 feasibility studies and the 1995, 1996 non-
audit work, which Grace specifically complains of were performed by KPMG employees in their
Harrisburg office. 1d. Ms. Koozer identified the following KPMG employeeswho worked on Grace's
account during the relevant period as having done so from the Harrisburg office: Roy Byers, Doug Berry,
Crystd Hackett, Clint Fegan, Jm Chiado, Tim Myers, Alisa Covidllo (listed as Alisa Corillo and Alisa

Miller), Jennifer Schnook, Regina T. Bass, Cyndi A. Hiner, Wendy Pickens, Jennifer Schwalm, Nancy

* KPMG does admit that the 1996 and 1997 audits were conducted in Philadelphia County.
Further, Anthony Simonetta, a Philadelphia partner, was a“ Second Reviewing Partner” of the work
completed by KPM G outside Philadel phia County. KPMG Supp. Mem. of Law at 6, n.3.
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Urich, Thomas Wickenheiser, Rondd R. Bryant, Julian M. Disney, Jennifer Esterline, Paul Forini, Kevin
Kateluzos, BonitaJ. McGonigal, Leon E. Lebreton, and Julie Putt. See Koozer Dep. Tr. at 12-14, 24-27,
30, 32-33. Assuch, most, if not all, of KPMG’ semployeeslikely tobe called at trid to testify arenot
located in Philadd phia County, but rather in or in close proximity to Lebanon County. This court submits
that it would be oppressiveto requirethese witnessesto travel the nearly 107 milesfrom their homesand
officesin Dauphin County or the 69 milesfrom L ebanon County to Philade phia County to testify. KPMG
Supp. Mem. of Law at 4, n.1.

Similarly, Horst demonstrates hardships on the record that would result from litigating this matter
in Philadel phia County. Horst stresses that most of the witnessesto be called at trial on theissuesraised
by Grace against Horst are located in or close to Lebanon County. Horst cites the deposition of Grace's
corporate designee, Roger Hiser, who testified that management of the Grace facility occurred in Lebanon
County. Horst’ s Supp. Mem. of Law at 3. Hiser identified John Wazninsky and James Brandt, former
managers of the Grace fadility, both of whom would “ have information pertinent to the determination of key
issuesinthiscase.” 1d. at 4 (relying on Hiser Dep. Tr. at 6-9, 22, 32.)° Findly, the 270 or so elderly
resdents of the Gracefacility listed asplaintiffs“ currently resdein Lebanon County” and “would undergo
undue hardship if forced to travel to and testify in PhiladelphiaCounty.” 1d. at 4 (relying on Hiser Dep. Tr.
at 16-17).

Both KPM G and Horgt urge that, in addition to witnesses, numerousand essential documents and

other relevant evidence arelocated in L ebanon County. For example, both partiesarguethat al clamsin

®> John Wazninsky’s current location is unclear. James Brandt currently works in Lancaster
County. Horst Supp. Mem. of Law at 3.



the Complaint revolve around the Grace facility which islocated in Lebanon County. Id. at 8; KPMG
Supp. Mem of Law at 7. Further, both parties point to deposition testimony and affidavits stating that
congtruction documents of Horst, aswell as other subcontractors and maintenance records of the Grace
facility, arelocated in Lebanon County. Certain other relevant business records are located, not in
Philadel phiaCounty, but rather in Bucks County. 1d. at 9 (relying on Hiser Dep. at 21); Id. at 7-8 (relying
onHiser Dep. Tr. at 5-6, 16, 20-21, 31; Shenk Affidavit 118-9).° Thus, both movantshave demonstrated
that trial in Lebanon County would not only provide easier accessto evidence and other sources of proof,
but would a so obviate the oppressi venessvisited upon them and their employeesif the caseweretriedin
Philadelphia.

KPMG and Horst have met their burden of demonstrating for this court that proceeding in
Philadd phiaCounty would be oppressvefor dl thewitnessesand partiesinvolved. Accordingly, thiscourt
will grant the defendants’ Petitionsto Transfer venue from Philade phia County to Lebanon county based
on forum non conveniens.

CONCLUSION

For the reasons stated, the Petitions to Transfer venue to Lebanon County will be granted. The

court will issue a contemporaneous Order in accord with this Opinion.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.

® Grace argues that all of its files are maintained in the KPMG offices in Philadelphia. PI’s Supp.
Mem of Law at 16, 19. However, Grace offers no support for this, nor can the court find anything in
the record supporting this alleged fact.



