
IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY 
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA 

CIVIL TRIAL DIVISION 
 
:  

HARLEYSVILLE MUTUAL   : OCTOBER TERM 2006 
INSURANCE COMPANY,   : 

 Plaintiff,  : No. 2028 
      :  
  v.    : COMMERCE PROGRAM 

:  
ERIE INSURANCE EXCHANGE,  : Control Nos: 121157, 121161 
   Defendant.  : 
    
          ORDER 
 
 AND NOW, this 7th day of October, 2008, upon consideration of the Cross-

Motions for Summary Judgment of Plaintiff Harleysville Mutual Insurance Company 

(Control No. 121157) and Defendant Erie Insurance Exchange (Control No. 121161), the 

responses thereto, all other matters of record, and in accordance with the Opinion being 

contemporaneously filed with this Order, it hereby is ORDERED: 

1. Harleysville Mutual Insurance Company’s Motion for Summary Judgment is 
DENIED; 

 
2. Erie Insurance Exchange’s Motion for Summary Judgment is GRANTED;  

 
3. Judgment is entered in favor of Erie Insurance Exchange and against Harleysville 

Mutual Insurance Company; and  
 

4. Erie Insurance Exchange’s Policy does not provide coverage to McAuliffe 
Asphalt Paving, Inc. for the claims asserted against McAuliffe Asphalt Paving, 
Inc. in the lawsuit captioned Troxell v. McAuliffe Asphalt Paving, Inc., C.P. 
Lehigh Co. No. 2005-C-2354. 

 
 

       BY THE COURT:  
 
 

____________________________ 
       ARNOLD L. NEW, J.



IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY 
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA 

CIVIL TRIAL DIVISION 
 

:  
HARLEYSVILLE MUTUAL   : OCTOBER TERM 2006 
INSURANCE COMPANY,   : 

 Plaintiff,  : No. 2028 
      :  

v.     : COMMERCE PROGRAM 
:  

ERIE INSURANCE EXCHANGE,  : Control Nos: 121157, 121161 
   Defendant.  :  

  
OPINION 

In this declaratory judgment action, Harleysville Mutual Insurance Company 

(“Harleysville”) seeks a declaration that Erie Insurance Exchange (“Erie”) must provide 

coverage to McAuliffe Asphalt Paving, Inc. (“McAuliffe”) for the claims made against 

McAuliffe in the underlying action captioned Troxell v. McAuliffe Asphalt Paving, Inc., 

C.P. Lehigh Co. No. 2005-C-2354 (the “Underlying Action”).  Harleysville seeks 

reimbursement from Erie for its costs that it expended to defend and indemnify 

McAuliffe in the Underlying Action.  Presently before the Court are Cross-Motions for 

Summary Judgment filed by Harleysville and Erie.  For the reasons discussed below, 

Harleysville’s Motion for Summary Judgment is denied and Erie’s Motion for Summary 

Judgment is granted.   

Background 

In the Underlying Action, David Troxell (“Troxell”) sued McAuliffe for injuries 

and damages that he allegedly sustained on August 3, 2004, while a passenger in a truck.  

McAuliffe was in the paving business, but it also had a division known as Allied 

Equipment Sales and Rental (“Allied”), the primary business of which was rental of 
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construction equipment.  On August 3, 2004, McAuliffe, through its Allied division, 

leased a backhoe (the “Backhoe”), along with a trailer (the “Trailer”) and trailer hitch 

system to transport the Backhoe, to Troxell’s employer, Shopping Center Services, Inc. 

(“SCS”), for the purpose of doing landscaping work at an office building in Bethlehem, 

Pennsylvania.  Harleysville had issued a commercial insurance policy to McAuliffe for 

the relevant time period (the “Harleysville Policy”), which insured the Trailer.  

On the morning of August 3, 2004, Troxell’s co-worker, James Betz (“Betz”), 

drove a truck (the “Truck”) to McAuliffe’s place of business to obtain the Backhoe, 

Trailer, and trailer hitch system for the landscaping job.  The Truck was owned by 

Trainer Enterprises, Inc. (“Trainer”) and was allegedly loaned to SCS on the day of the 

accident.  Erie had issued a Commercial Auto Insurance Policy to Trainer for the relevant 

time period (the “Erie Policy”), in which the Truck was listed in the Amended 

Declarations.  When Betz arrived at McAuliffe’s place of business, a McAuliffe 

employee attached the Trailer to the Truck and drove the Backhoe onto the Trailer.  Betz 

then drove the Truck, with the Trailer attached, to the landscaping job.  At the 

landscaping job, the Backhoe was unchained, driven off of the Trailer, and used during 

the day.  When the work was completed, the Backhoe was then secured back onto to the 

Trailer.  The Trailer was never detached from the Truck.   

Betz then drove the Truck, with the Trailer attached, back toward McAuliffe’s 

place of business to return the Trailer and Backhoe.  Troxell was a passenger in the front 

seat of the Truck.  The Truck overturned while en route to McAuliffe’s place of business.  

According to the police report, 

For unknown reasons, the Trailer hitch snapped, leaving the 
Trailer attached to [the Truck] with two auxiliary chains.  This 
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caused the Trailer to weave back and forth uncontrollably.  [Betz] 
steered right and slowed in an attempt to stop on the berm, which 
caused the Trailer to swing out to the left, sending [the Truck] out 
of control.  [The Truck] continued to the right, traveled up a grass 
embankment where it rolled over 1-2 times before coming to rest 
on its roof across the right lane and berm of SR0022 West.  The 
Trailer continued sliding sideways where it came to rest approx. 
30 ft. west of [the Truck].  [Betz] became entrapped inside of [the 
Truck] while [Troxell] was able to free himself.1   

     

Troxell subsequently brought suit against McAuliffe for the injuries that he 

allegedly sustained as a result of the accident.2  In his Amended Complaint, Troxell 

alleged that McAuliffe, as the lessor of the Trailer, was negligent in failing to make the 

Trailer reasonably safe for its intended and reasonably foreseeable uses.3  Troxell also 

alleged that McAuliffe was strictly liable pursuant to the Restatement (Second) of Torts, 

§ 402A, for placing “a defective trailer with hitch system into the stream of commerce 

and through the lease of the defective trailer, which was unreasonably dangerous to its 

users for its intended and/or reasonably foreseeable uses.”4   

 Pursuant to its policy with McAuliffe, Harleysville provided a defense to 

McAuliffe against Troxell’s claims in the Underlying Action.  Prior to trial, Harleysville 

agreed, on behalf of McAuliffe, to settle Troxell’s claims against McAuliffe in the 

Underlying Action for $300,000.00.  In the instant action, Harleysville seeks a 

declaration that Erie must provide coverage to McAuliffe for the claims made against 

McAuliffe in the Underlying Action and seeks reimbursement from Erie for the costs that 

it expended to defend and indemnify McAuliffe.  It has alleged three causes of action 

                                                 
1 Police Report, at p. 5.   
2 Trainer Corporation was not named as a party in the Underlying Action; McAuliffe was the only named 
defendant.     
3 Troxell’s Amended Complaint, at ¶ 16.   
4 Id. at ¶ 21. 
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against Erie in its Amended Complaint: Declaratory Relief (Count I), Contribution 

(Count II), and Equitable Subrogation (Count III).  Presently before the Court are cross-

motions for summary judgment filed by Harleysville and Erie.  

Discussion 
 

Summary judgment is granted when the pleadings, depositions, answers to 

interrogatories, admissions on file, and affidavits demonstrate that there exists no genuine 

issue of material fact. 5  The moving party has the burden of proving the non-existence of 

any genuine issue of fact.6  The non-moving party must demonstrate that there is a 

genuine issue for trial and may not rest on averments in its pleadings.7  The trial court 

must resolve all doubts against the moving party and examine the record in a light most 

favorable to the non-moving party.8  Summary judgment may only be granted in cases 

where it is clear and free from doubt that the moving party is entitled to judgment as a 

matter of law.9   

The primary issue in this case is whether McAuliffe is considered an insured 

under the Erie Policy.  If McAuliffe is considered an insured under the Erie Policy, as 

Harleysville contends, then Erie must provide coverage to McAuliffe in the Underlying 

Action.   

A court’s first step in a declaratory judgment action concerning insurance 

coverage is to determine the scope of the policy’s coverage.10  The interpretation of the 

                                                 
5 Merriweather v. Philadelphia Newspapers, Inc., 453 Pa. Super. 464, 471, 684 A.2d 137, 140 (1996), citing 
Pa. R.C.P. 1035.2.   
6 Id. 
7 Id. 
8 Id. 
9 Id. 
10 General Accident Insurance Co. of America v. Allen, 547 Pa. 693, 706, 692 A.2d 1089, 1095 (1997).   
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terms of a contract, including an insurance contract, is a matter of law for the court.11  

Under Pennsylvania law, the primary consideration in interpreting a contract, including 

an insurance contract, is the language of the contract itself.12  That language must be 

construed in accordance with its plain and ordinary meaning.13  “The intent of the parties 

to a written contract is deemed to be embodied in the writing itself, and when the words 

are clear and unambiguous the intent is to be gleaned exclusively from the express 

language of the agreement.”14  

Harleysville contends that McAuliffe is an insured under the Erie Policy pursuant 

to the following clause of the Erie Policy under the headings “LIABILITY 

PROTECTION – OUR PROMISE – Bodily Injury Liability – Property Damage 

Liability:”    

We will pay all sums anyone we protect legally must pay for 
damages…caused by an accident covered by your policy, 
subject to the Limits of Protection.  The accident must arise out 
of the ownership, maintenance, use, loading or unloading of an 
auto we insure.15 

 

The Erie Policy defines the term “anyone we protect” as: 

1.  You, for any auto we insure; 
 
2.  Anyone else while using an auto we insure with your 
permission…16 
 

Harleysville argues that McAuliffe falls within this second definition of “anyone 

we protect” if three tests are met: (1) the Trailer falls within the definition of an “auto we 
                                                 
11 Madison Const. Co. v. Harleysville Mut. Ins. Co., 557 Pa. 595, 606, 735 A.2d 100, 106 (1999).   
12 O’Brien Energy Sys., Inc. v. American Employers’ Ins. Co., 427 Pa. Super. 456, 461, 629 A.2d 957, 960 
(1993).  
13 Id. 
14 Delaware County v. Delaware County Prison Employees’ Independent Union, 552 Pa. 184, 189, 713 
A.2d 1135, 1137 (1998).  
15 Erie Policy, Policy Change Endorsement, at p. 2 (emphasis in original).   
16 Erie Policy, at p. 6 (emphasis in original).   
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insure;” (2) McAuliffe was “using” the Trailer at the time of the accident; and (3) Trainer 

gave permission to McAuliffe to use the Trailer.  The Court finds that, even assuming 

that the Trailer was an “auto we insure” under the Erie Policy, McAuliffe does not fit 

within the definition of “anyone we protect” under the Erie Policy because McAuliffe 

was not “using” the Trailer at the time of the accident and Trainer did not give permission 

to McAuliffe to use the Trailer.   

Harleysville contends that McAuliffe was “using” the Trailer at the time of the 

accident “to transport its Backhoe to the Trainer jobsite so that it could derive revenue 

from the rental of the Backhoe.”17  Specifically, Harleysville argues that McAuliffe was 

“using” the Trailer at the time of the accident because it: 

had rented a Backhoe to SCS that morning through its Allied 
rental division, the business of which was to rent construction 
equipment.  To attract such rental business, McAuliffe was 
obliged to provide trailers to its customers so the customers could 
transport the equipment they had rented to their jobsites.  On the 
day of the Accident, McAuliffe personnel attached the Trailer to 
Trainer’s Truck so that Mr. Betz could transport the Backhoe to 
the sight of SCS’ landscaping job.  McAuliffe had, in other 
words, put the Trailer “into action or service,” and had 
“employed” it in its business…McAuliffe had followed the usual 
“method or manner of employing the Trailer” by using it as a 
trailer for its Backhoe.18 
 

The Erie Policy itself does not define the term “use.”  “Words of common usage 

in an insurance policy are to be construed in their natural, plain and ordinary sense, and 

[the court] may inform [its] understanding of these terms by considering their dictionary 

definitions.”19  “Use” is defined as “to put into service or apply for a purpose; employ.”20  

                                                 
17 Harleysville’s Memorandum of Law in Support of its Motion for Summary Judgment, at p. 9. 
18 Id., at p. 11. 
19 Madison Const. Co., 735 A.2d at 108.   
20 The American Heritage Dictionary, p. 1966 (3rd Ed. 1992).   
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The Pennsylvania Supreme Court has cautioned that the term “use” has broad but not 

unlimited applications: 

[I]f the term “use” is construed to embrace all of its possible 
meanings and ramifications, practically every activity of mankind 
would amount to a “use” of something.  However the term must 
be considered with regard to the setting in which it is employed.21 

 

Here, McAuliffe was the owner of the Trailer and leased it to SCS.  On the day of 

the accident, SCS, not McAuliffe, was “using” the Trailer, as it was “employing” or 

“putting the Trailer into service” for the purpose of transporting the Backhoe to and from 

a landscaping job.  The Trailer had been away from McAuliffe’s place of business and 

out of McAuliffe’s possession and control for a number of hours when the accident 

occurred.  The parties most likely considered “use” to turn on its straightforward and 

common-sense meaning.  In this context, it cannot be said that McAuliffe was “using” the 

Trailer at the time of the accident.  If the Court were to accept Harleysville’s argument 

that McAuliffe was “using” the Trailer at the time of the accident because it was deriving 

revenue from the rental of the Backhoe, the plain, usual, and ordinary meaning of the 

term “use” would be frustrated.   

Further, contrary to Harleysville’s contentions, Trainer did not give McAuliffe 

permission to use the Trailer on the day of the accident.  Rather, it was McAuliffe, as the 

lessor, who gave permission to SCS to use the Trailer when it agreed to lease its Trailer 

to SCS.   

Since McAuliffe was not “using” the Trailer at the time of the accident and was 

not given permission to use the Trailer, McAuliffe does not fit within the definition of 

                                                 
21 Erie Ins. Exchange v. Transamerica Ins. Co., 516 Pa. 574, 582, 533 A.2d 1363, 1367 (1987) (citations 
omitted). 
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“anyone we protect” under the Erie Policy.  Thus, McAuliffe is not an insured under the 

Erie Policy and the Erie Policy does not provide coverage to McAuliffe in the Underlying 

Action.  Accordingly, Harleysville’s motion for summary judgment is denied and Erie’s 

motion for summary judgment is granted.22  

Conclusion 

For the foregoing reasons, Harleysville’s motion for summary judgment is denied 

and Erie’s motion for summary judgment is granted. 

 

  

BY THE COURT, 
 
 
       ____________________________ 
       ARNOLD L. NEW, J. 
 

 

                                                 
22 Harleysville also argues that Erie’s coverage is primary over any coverage to be provided by 
Harleysville.  Since the Court finds that McAuliffe is not an insured under the Erie Policy, Erie need not 
provide any coverage to McAuliffe, primary or otherwise.   


